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PETITION FOR REVIEW

Association for Clean Energy respectfully petitions the Environmental
Appeals Board pursuant to 40 C.F.R. Part 124 te¢ review the Prevention of
Significant Deterioration permit issued to Newmont Nevada Energy
Investment, LLC (Newmont) (No. AP4911-1349) (attached as Petitioner
Exhibit A). Newvada Division of Environmental Protecfion, Bureau of Air
Pollution Control (NDEP) issued Newmont this PSD permit to build a 200
megawatt (MW) coal-fired power plant pursuant to a delegation agreement
with the U.8. Environmental Protection Agency (USEPA).

If constructed as currently permitted, the plant may set a precedent for
six other coal-fired power plants being proposed in Nevada and 20 coal fired
power plants being proposed Nevada, Idaho, Montana, Wyoming, Colorado,
Arizona and New Mexico.!

Petitioners seek review of the Newment permit for multiple procedural
and substantive failings, mostly involve the failure of the State to require
Newmont to install Best Available Control Technologies. Many of this
permit’s failings are common among other coal plant proposals in the
Western United States. By reviewing this permit the Board could provide
regulators, power producers, and the public guidance before other air quality

permits are developed and keep attention focused on the importance of Clean

! Importing Power Fostering Pollution, San Francizco Chronicle, May 15, 2005,

hittp:#afaate comiepi-binfarticle cgi?f=ic/a/A006/06/15COAL TMP.
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Alr Act protections to reduce air pollution and preserve pristine air in the
West,
STATEMENT OF FACTS

Newment submitted a revised application for a PSD permit to build a
200 MW coal-fired power plant in Eureka County, Nevada on QOctober 5,
2004, See Pet. Ex. B. NDEP issued a review of the permit application and a
draft PSD permit cn October 28, 2004. See Director's Review and Draft
Permit, Pet. Ex. C. On December 3, 2004, Petitioner submitted extensive and
detailed comments on the draft permit with technical assistance from Dr.
Phyllis Fox and Camille Sears. See Letter from Tanya A. Gulesserian on
behalf of Asgociation for Clean Energy {ACIE) to Michael Elges, NDEP
(December 3, 2004) (“ACE Comments™) (attached as Pet. Ex. D).

Two agencies of the federal government also commented on the draft
permit. In a December 6, 2004 letier, the USEPA formally notified the
NDEP that it had reviewed the draft permit and enclosed comments on the
draft permit. Letter from Gerardo Rios, USEPA, Region IX, to Michael Elges,
NDEP (‘USEPA Comments”) (attached as Pet. Ex. E), see also Letter from
Michael Elges, NDEP, to Gerardo Rios, Chief, USEPA (May 5, 2005}
{*Responses to USEPA Comments”) Pet. Ex. . The National Park Service
(NPS) also subimnitted comments on the draft permit. Letter from John
Bunyak, NPS, U.5. Department of Interior, to Michael Elges, NDEP

{December 6, 2004) (*NPS Comments”) (attached as Pet. Ex. GJ; see also
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Letter from Michael Elges, NDEP, to John Bunyak, NPS, U.S. Department of
Interior, (May 5, 2005) (“Responses to NPS Comments”) {(attached as Pet, Ex.
H}.

On May 5, 2005, NDEP formally netified ACE it had issued Newmont
a final PSD permit and provided the final permit and responses to ACE’s
comments, as well as to USEPA’s and NPS’s comments. Letter from Michael
Elges, NDEP, to Tanya A. Gulesserian and Responses to Comments
(“Responses to ACE Comments™) (attached as Pet. Ex. I).

JURISDICTION AND STANDING

On June 38, 2003, USEPA and NDEFP entered into a partial Delegation
Agreement to issue Federal PSD permits. See Pet. Ex. P2 USEPA Region 9
officially delegated partial authority to the State of Nevada to implement and
enforce the federal PSD program on September 8, 2003, (68 Fed. Reg.
528237). NDEP is delegated to implement and enforce the Federal PSD
regulations in 40 C.F.R. § 52.21 for any new major stationary source. Id. In
turn, 40 C.F.R. § 52.21{(g) obligates Nevada to “follow the applicable
procedures of 40 C. F.R. Part 124 in processing applications under this

gection.” As part of this delegation agreement, NDEP must also follow

2 Agrpement for Delegation of the Federal Prevention of Significant Deterioration (PSIN)
Program by the USEPA, Baion 9. to the Nevada Division of Envircnmental Protection
{effective July 1, 2003),
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UUSEPA’s new source review guidance, as set forth in EPA’s New Source
Review Workshop Manual (NSR Manual}.?

PSD permits issued pursuant to a delegation agreement are considered
federally-issued permits for purposes of Board review. 40 CF.R. § 124 41,
The Board is anthorized under part 124 regulations to review “any conditions
of [a final PSD] permit decision.” 40 C.F.R. § 124.19(a)}.

The Petitioner has standing as defined by 40 CF.R. § 124.19(a)}
because its representative participated in the permit process by filing timely
comments. Each issue discussed below was raised with NDEP during the
public comiment period or involves a new issue not previously subjecied to
public review. Conseguently, the Board has jurisdiction to hear Petitioner’s
timely request for review of the following issues involving Newmont's PSD
permit.

STANDARD OF REVIEW

The Board will review a PSD permit where the actions of a permitting
authority were based on (1) a finding of fact or conclusion of law that is
clearly erroneous, or (2} an exercise of discretion or important policy
consideration that the Boargd should, in its discretion, review. 40 CF.R. §
124.190a){1)-(2). In addition, the Board will remand a permit where a

permitting agency fails to respond to significant comments or fails to issue a

#UISEPA, New 8 i 1 i

and Nenattainment Arvea Penmttmg Draft, Oﬂtoher 1990. The Beard locks to USEPA’s NSE
Manual ag USEPA’s interprotation of certain PSD iagues. See In re Kawathae Cogeneration
Projeet, PSD Appoal Nos. 96-9. 96-10, 86-11, 96-14, and 96-18, slip op. at 9, fn. 11 (EAB, April
28, 1997, T E.AD. 107,
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complete response to comments at the time the permit was issued. See In 1e
Prairie State Generation Station, PSD Appeal No. 05-02 (EAB, March 25,
2005), In re Amerada Hess Corp. Port Reading Refinery, PSD Appeal No. 04-

03 (EAB, Feb. 1, 2005).
ARGUMENT
I THE FINAL PERMIT DOES NOT REQUIRE BACT

The final permit does not require BACT for NOx and condensable
particulate matter (PM) emissions from the pulverized coal-fired hoilers. The
facility is a major Clasg I stationary source. Under the Clean Air Act, the
facility must use the “best available control technology” for all pollutants that
exceed the Clean Air Act’s significance thresholds. 40 C.I'.R. § 52.21()(2), see
also 40 C.F.R. § 52.21(bX23} {significance thresholds).

In this case, since emissions exceed the significance thresholds for PM,
PM10, NOx and 502, BACT is required. However, the draft Permit does not
require BACT for all emission units and pollutants.

The final permit and NDEP’s responses to comments are inconsgistent
with the definition of BACT, BACT means:

[a]ln emission limitation...based on the maximum degree of reduction

of each pollutant.. which the permitting authority, on a case-by-case

basis...determines is achievable for such facility through application of
production processes or available methods, systems and techniques,

including fuel cleaning, clean fuels, or treatment or innovative fuel
combustion techniques for control of each such pollutant.

42 U.8.C. § 7479(3), 40 C.F.R. § 52.21{b}12). USEPA’s NSR Manual

describes the BACT determination process, This process, referred to as the
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top-down process, should be faithfully followed. See Alaska v. US EPA, 298
F.8d 814 (9th Cir., July 30, 2002) (“[a]lthough the top-down approach is not
mandated by the Act, if a state purports to follow this method, it should do so
in a reasoned and justified manner.”). In this case, the top-down method was
not consigtently followed.

The top-down BACT determination process consists of five steps:

1. Identify all control technologies (including lowest achievable emission
rate or LAER);

2. Eliminate technically infeasible options;

3. Rank remaining control technologies by control effectiveness;

4. Evaluate the most effective control and document results; and

5. Select BACT.
NSR Manual, Section B and Table B-1. In short, the top-down process
requires that ¢l available control technologies be ranked in descending order
of effectiveness. Id. The most stringent, or top, alternative is BACT, unless
the applicant demonstrates, and the permitting authority in its informed
judgment agrees, that technical considerations, or energy, envircnmental or
economic impacts justify a eonclusion that the most stringent technology is
not “achievable” in that case. NSR Manual at p. B.2.

Petitioner filed comments demenstrating that lower emission rates

than those proposed in the draft permit were achievable. NDEMs responses
to these comments are conclusory, contain factual and legal errors, and raise

issues of national policy.

164080
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These isspes cross cut more than one regulated pollutant and others
that relate to a specific pollutant. In NDEP's BACT analysis il:

s Provided conclusory, unsupported, post hoc rationalizations for
proposed Limits;

¢ Required that BACT limits be “achicved” rather than “achievahble;”

+ Eliminated valid data sources; and
 Improperly excluded periods of startup and shutdown.

Set forth below is a discussion of these issues as they pertain to each
pollutant.

A. BACT Was Not Determined Properly For NOx Emissions
From The PC Boiler

The final permit sets BACT for NOx emissions from the pulverized
coal-fired boiler (“PC boiler”) as ant emission limit of 0.067 pounds per million
Btu (It/MMBtu) based on a 24-hour rolling average, achieved using selective
catalytic reduction (SCR) and low NOx burners with over fire air. Pet. Ex. A,
Final Permit, Sections V.A.1.a.(83) and V.A.2,2.(11). This limit is not BACT,
because 1) it relies on limits that have been “achieved,” rather than the
lowest emigsion limit that is achievable, 2} substantial evidence shows that
BACT for NCx is lower than 0.067 LB/MMBtu, and 8) it is not based on the
maximum degree of reduction that is achievable.

1. NDEP’s Reliance on Achieved, Rather Than
Achicvable, Limits Is Clear Error

Petitioner commented that emission limits must be achievable, not
achieved, in order to satisfy BACT, and that lower NOx limits are achievable.

Pet. Ex. I, p. 5.

1634-056h
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In response, NDEP stated that “to be achievable for a 24-hour period,
the achievability must be demonsirated for an extended length of time (for
example, one year) on all 24-hour periods during that year.” Pet. Ex. I,
Responses to ACE Comments, p. ACE-3. That is, the emission rate must be
achieved, not achievable. The Application identified feasible NOx control
technologies and ranked them according to NOx emission limits, concluding
that the lowest such limit was 0.07 Ib/MMBtu. Pet. Ex. J, Appendix 10, p. 10-
f, Table 10-2. The BACT analysis then proposed 0.067 Ib/MMBtu on the
basis that the applicant believes it can be achieved. Ap., p. 10-7. This is
legally erronecus.

NDEP’s interpretation of BACT misconstrues the legal definition of the
term. The definition of BACT requires that emission rates be “achievable.”
40 C.F.R. § 52.21(bX12). The plain language, “achievable,” rather than
“achieved,” is the technology forcing component of BACT. “Achieved,” on the
other hand, means accomplished i the past. “Achievable” means capable of
being accomplished in the future. BACT can only move pollution control
technology forward if emission limits are set stringent enough to force
companies to try new approaches and do something different from the “same
old” Seee.g., Alabama Power v. US EPA, 636 F.2d 323, 372 (D.C. Cir. 1980).

An “achievable” limit is only constrained by energy, environmental,
and economic impacts and other costs.” 40 C.F.R. § 52.21(h}12). Nothing in

the plain language of the defiition of BACT contemplates eliminating

1634.-055h
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candidate BACT limits because an emission rate has not been “achieved” or

“demonstrated over an extended length of time”. The BACT emission rate

need only be “achievable,” based on engineering judgment.

2. There Is Evidence That BACT For NOx Is Lower
Than 0.067 LB/MMBTU

Petitioner commented that lower NOx limits than 0.067 Ib/MMB+tu are

“achievable,” and provided voluminous evidence, including the following;

1G34-055h

a) The Desert Rock Energy Facility’s proposed BACT limit for
NQOzx of 0.06 I/MMBtu based on a 24 hour average,

bh) A USEPA report for the Baldwin Generating Station
concluding that BACT for NOx is 0.015 Ib/MMBtu based on a
3 hour average,

¢} The Texas Commission’s conclusion and inclusion in its State
Implementation Plan that BACT for NOx is 0.03 [b/MMBtu,

d) A Georgia Department of Natural Resources Letter and
Babcock & Wilcox Paper Concluding that BACT for NOx is
0.008 IyMMBtu for western Powder River Basgin (PRB) coal,

e) Foreign operating experience establishing that BACT for
NOx is less than 0.05 I/MMBtu, and

f) USEPA, Region 3, comments on the Longview Power Plant
that BACT for NOx ig 0.04 Ib/MMBtu based on a 24-hour

average.

13




Petitioner’s comments, NDEP's failure to adequately respond to these
comments and the final permit’s lack failure to require BACT for NOx are
discusged in detail below.

a. Desert Rock Energy Facility Evidence That BACT For
NOx Is 0.06 IWMMBtu

The application for the Desert Rock Energy Facility in New Mexico,
which is being permitted by EPA Region 9, concluded that BACT for NOx for
a sub-bituminous coal is 0.06 Ib/MMDBtu based on a 24-hour average. Pet. Ex.
D, Ex. 1.4 Petitioners’ commented that the Newmont BACT analysis mmst
explicitly evaluate this limit, and explain why it is not applicable to
Newmont.

NDEP’s responge constitutes clear error. First, NDET erronecusly
points to a caveat on page 4-8 of the Desert Rock application, which states
that permitted emission levels may need to be adjusted depending on the coal
type. Response to Comments, p. ACE-4. However, the actual BACT
determinaticn is on page 4-9, and if provides no such caveat in concluding
that BACT for NOx is 0.06 Ib/MMBTu based on a 24-hour average. Pet. Ex.
D, Ex. 1, p. 4-8. In fact, the Desert Rock application concludes, “[blased on a
review of available control technologies for emissions of NOx from a
pulverized coal-fired boiler, as well as 20+ years of Steag field experience and
expertise in the application of SCR to coal-fired boilers, we conclude that the

lowest NOx emission rate...is 0.06 IoyMMBtu as a 24-hour average.” Id.

i EN3R Corporation, Application for Prevention of Signifieant Deterioration Permit for the
Degeri Rock Energy Faeility, May 2004

16584- 065D
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Second, NDEP argued that BACT is determined by looking at recently
permitted facilities with higher NOx limits. Pet. Ex. I, Responses to ACE
Comments, p. ACE-4. A higher limit at a permitted facility does not establish
BACT, but rather a lower limit establishes BACT. Pointing to higher
emisgion limits runs counter to the fact that BACT is “best” and the top-down
process used to identify BACT picks the “top” control alternative (achieving
the lowest emission limit} with no adverse energy, environmental, or
economic impacts. Seg, e.g., NSR Manual, p. B.25.

Matt Haber, a BACT expert in USEPA Region 9, for example,
established a BACT emission level that “appears to be somewhat lower than
limits in recently issued PSD permits.... However, as I have shown above, it
is readily achievable using currently available controls...” Pet. Ex. D), Ex. 4,
p. 50. Responding to Petitioner’s evidence of lower achievable emission limits
by merely pointing to permits with higher limits ig not responsive.

The NDEP also implies that permits are the only valid source of BACT
information. However, permits are only one of the sources that should be
consulted to determine BACT. The NSR Manual indicates that other sources
of information should be considered in setting BACT limits, including foreign
experience, lower polluting processes, innovative technologies, vendor
information, and journal articles, among others. See, NSR Manual, pp. B.5,
B.11, B.12-14. The EPA routinely directs applicants to the applications of

others as sources of BACT limits. See, e.g., EPA’s comment letter in the

1654-056h
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Thoroughbred Generating Statien case (see Pet. Ex, O) and EPA’s database
cited in NDEP’s responses to comment. See Pet. Ex. J, Ap., Appx. 10, Table
10A-2. Limits disclosed in applications are routinely relied on to set BACT,
bhecause they represent an applicant’s assessment, based on quotes from their
vendors, as to what is achievable. In the case of Desert Rock, the applicant
asserts a NOx emisgion limit of 0.06 Ib/MMBtu based on a 24-hour average is
achievable based on its 20+ years of experience. Pef. Ex. D, Ex. 1, p. 4-9.
Like Desert Rock, Newmont will fire a sub-bituminous coal. The
Desert Rock BACT analysis concluded that “|n]o adverse cost, energy, or
environmental impacts have been identified that would prevent the proposed
project from continuously achieving 0.06 Io/MMBtu as a 24-hour average.”
Pet. Ex. D, Ex. 1, p. 4-9. Both Newmont and NDEP were awazre of Desert
Roclk and its lower NOx BACT level. Pet. Ex. L: DeBurle 6/18/04.5 The same
permitting consultant, ENSR, prepared both permit applications.? In fact,
based on the discussion in the Desert Rock Application, Newmont should be
able to achieve an even lower NOx emission rate than Desert Rock, hecause
the nitrogen content of PRB coals is lower than the nitrogen content of New

Mexico sub-bituminous ceal. Pet. Ex. D, Ex. 1, p. 4-57

b E-mail from LI, DeBurle, Nevada Bureaa of Air Pollution Control, to Glen King, Newmont,
Re: Commaents on NNEI BACT Analysis, June 18, 2004,

& ENSR prepared Desert Rock's PED Permiit Application in May 2004 and Newmont's in
Cetober 2004, See, ENSE Corporation, Application for Prevention of Significant
Dreterioration Permit for the Desert Bock Energy Facility, May 2004; ENSR Corperation, TS
Power Plant Revised Class 1B Operating Permit to Construct Application, Newmont Nevada

Energy Investment LLC, Carlin, Nevada, October 20004.
? NDEP responded that the Desert Rock Application does not address nitrogen. Howevar,
Fetiticner only cited the wrong page to the evidence. In fact, the evidence is Petitioner’s

1624-055b
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b. Haber Report Evidence That BACT For NOx Is (.015
I/ MMBtu

Petitioners submitted evidence into the record that Matt Haber, a
BACT expert in USEPA Region 9, prepared a BACT analysis for the Baldwin
Generating Station in Hlincis and concluded that BACT for NOx for Unit 8 as
of 2002 wag 0.015 Ib/MMBtu for a new unit and ¢.020 Ib/MMBtu for a retrofit
unit, based on a 3-hour average, achieved using low-NOx burners, SCR, and
a combustion optimization system.3 Pet. Ex. D, Ex. 4: Haber 4/02,2 p. 50,
Like Newmont's proposed facility, this unit fires low-sulfur PEB coal.
According to the report, this limit could be adjusted as high as 0.04
Ib/MMBtu if a lower limit was demonstrated to be unachievable. Pet. Ex. D,
Ex. 4: Haber 4/02, pp. 3, 50Q.

In response, NDEP claimed that “Mr. Haber’s document has heen
reviewed in detail” Response to Comments, p. ACE-6. However, NDEP then
incorrectly states that “no specific averaging time is provided.” Id. To the
contrary, Mr. Haber provides an averaging time of 3 hours — eight times
shorter (and hence more stringent) than the averaging time in NDEP'g final

permit for Newment. Pet. Ex. D, Ex. 4, p. 8.

Exhibit D, Ex. 1, page 2-9 and shows that the nitrogen content is lower in PRB coal, which
will be used for Newmont.

3 Mr. Haber's analysis was prepared in conjunetion with a federal lawguit, United States v,
fllinois Power Company and Dynegy Midwest Generation, Inc, 245 F.8upp.2d 951 {U.5.
District Court for the Southem Digtrict of Illinois, February 19, 2003). This report was
subsequently nodified, bt not with respect to tho relevant NOx BACT limit. See Matt
Haber, Supplemeantal and Bebuttal Repart, October 2002,

9 Matt Haber, Daest_Availahle Contral Technologies for the Baldwin Generating Station,
Baldwin, Illingig, Redacted, April 2002.

1634-05ED
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NDEP alsc claimed in response that although 0.02 I"MMBtu may be
“achievable,” it “is far from a guarantee,” again attempting to redefine BACT.
Response to Comments, p. ACE-6. However, BACT is not a guaranteed
emission limit. Instead, the Clean Air Act and regulations specify that BACT
is an “achievable” emission limit. 42 1J.5.C. § 7479(3), 40 C.F R. §
52.21(h)}12). The NSR Manual confirms that it is an achievable emisgion
limit, noting “lack of a vendor guarantes by itself does not present sufficient
justification that a control option or an emigsions limit is technically
infeasible.” NSE Manual, p. B.20,

NDEP also characterizes Mr. Haber’s allowance for the 0.02 Th
MMBTu limit to be adjusted as high as 0.04 Ib/MMBtu if a lower limit was
demonstrated to he unachievable as a “lack of confidence.” NDEP’s
characterization is baseless, does not rebut the failure to apply BACT for
NOx, and, in any event, does not explain why Mr. Haber's allowance for cven
a (.04 Ibh/MMBtu limit, if a lower limit was demonstrated to be unachievahle,
is not appropriate for Newmont. Further, Mr, Haber clearly explained why
he allowed an adjustment: “I would provide this flexibility hecause this is a
retrofit, and therefore more difficult.” Pet. Ex. D, Ex. 4, p. 52. Newmontis a
netw facility that can he engineered from the ground up to meet a more
stringent NOx limit. See also, Id., p. 50 (“since this is a retrofit, rather than
a new powerplant, it may be difficult to achieve the lowest levels reached by

new plants™).

1634-056Ch
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The record is clear. According to an e-mail in NDEP’s Newmont
permitting file, the “[Bureau of Air Pollution Control] discussed the Matt
Haber BACT limnit recommendations with EPA. EPA said that it is possible
that limits higher than the Haber recommendation may be acceptable.
However, the BACT analysis must adequately demonstrate that any
proposed limits higher than Haber’s are justifiable” Pet. Ex. L, DeBurle
6/18/04.1% Yet, the lower NOx BACT limits in the Haber Report were not
mentioned in the Newmont Application or NDEF's review of the permit.

¢. Texas SIP Evidence That BACT For NOx Is 0.03
Ib/MMAMEBiu

The Texas Commission concluded that a NOx emission limit of 0.08
I/ MMBtu was “technically feasible in the commission’s analysis, based on
the literature and discussion with SCR vendors. [Reliant Energy
Incorporated] has awarded a contract for construction of SCRs cn its four
coal-fired boilers with an emission specification of 0.03 Tb NOxMMBtu, which
supports the commission’s view that the technology has the capacity to
achieve this level.” Pet. Ex. D, Ex. 5: TR 1/12/01,11 p. 5567. The Commission
then established emission limits of .038 Ib/MMBtu for the Dallas/Fort Worth
nonattainment area and 0.040 1b/MMBtu for the Houston/Galveston

nonattainment area, which are applicable to eoal-fired boilers. Pet. Ex. D,

1t E-mail from M. DePurle, Nevada Bureau of Air Pollution Control, to Glen King, Newmont,
Re: Comments on NNEI BACT Analysis, June 18, 2004
11 Texas Register, v. 26, no. 2, January 12, 2001, p. 557.
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Ex. &: TR 10/12/01,12 p, 8159. These limits have been incorporated into the
Texas SIP and are equivalent to LAER. Therefore, they should have been
included in the top-down BACT analysis. See NSR Manual, p. B.5 and Table
B-1 (*Technologies required under lowest achievable emission rate (LAER)
determinations are available for BACT purposes and must also be included
as control alternatives and usually represent the top technology.™

NDEP’s response sets forth two clear grounds for a remand. First,
NDLEP summarily elaimed there is “no data to support this position,” even
though Petitioner provided support for its comment. Specifically, we included
in our comments Texas rules establishing that a NOx emission limit of (.03
Ib/MMBtu is technically feasible. Second, NDEP claimed that neither
Nevada’s SIP nor Administrative Code incorporated the Texas SIP's
requirements. However, there is no requirement that a limit be incorporated
in a 8IP or state regulations te quality as BACT. NDEP’s failure to respond
to Petitioner's comment and failure to conduct a BACT analysis in light of the

evidence constitutes clear error.

d. Georgia Letter and Bahbcock & Wilcox Paper Evidence
That BACT For NOx I= 0.016 Ib/MMBtu Ifor Eastern

Bituminous Coal Ang 0.008 Ib/MMBtu For Western
PRB Coal

Petitioner presented evidence that a NOx emisgion rate of 0.016
Ib/MMBtu can be achieved for eagtern bituminous coal and a NOx emigsion

rate of 0.008 Ib/MMBtu can be achieved for low-sulfur, western PRB coal.

12 Taxas Register, v. 26, no. 41, October 12, 3001, p. 8155-8163.
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Specifically, the Georgia Department of Natural Resources wrote to the
Longleaf Energy Station applicant for a pulverized coal-fired power plant
that its limited consideration of BACT control technologies and corresponding
BACT emission limits in the RACT/BACT/LAER Clearinghouse (RBLC} ¥is
not acceptable.” The agency also wrote:
In addition, Babcock & Wilcox presented a paper titled “How
Low Can We Go” at the 2001 Mega Symposium. This paper [1
reports that there are emission control technologies for eastern
bituminous coal that can achieve 0.016 Io/MMBtu NOx, 0.04
IMMBtu Sz, and ¢.006 Th/MMBtu PM-10.... Keeping in mind
that the Permitting Authority must congider all information
submitted through the comment period on the draft permit in

assessing BACT, at the present time EPD is considering these
levels ag BACT. These levels must be included in your analysis.

Pet. Ex. D, Ex. 7 {emphasis added).?

The Babcock & Wilcox paper cited in this letter reports that, for low-
sulfur, western PRB coal, the type of coal preposed for Newmont, a NOx
emigsion rate of 0.008 Ib/MMBtu is achievable. Pet. Ex. D, Ex. 8,4 p. 1
{emphasis added}. This rate can be achieved using low NOx burners, which
reduce boiler cutlet NOx to 0.18 IbyMMBtu, and an SCR designed to achieve
95% NQOx removal. Pet. Ex. D), Ex. 8, Table 2. In sum, Petitioner commented
that NDEP should have congidered this NOx level in its BACT analysis for

Newmonl.

1 Lotter from James A Capp, Manager, NOx Permitting Unit, Georgia Department of

Natural Begources, Environmental Protection Divigion, to D. Blake Wheatley, Longlaaf
Energy Aszociates, March 8, 2002,

14 3.7 Bielawski, J.B. Rogan, and D.E. McDonalds, How Low Can We Go? Controlling
Emissions in New Coal-Fired Power Plants, The Mega Symposium, August 2001
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The NDEP’s response is conclusory and thus warrants a remand. See
In re Pennsauken County, 2 E.A.D. 667, 672, (EAB 1988} (EAB remands
permit because “applicant’s assertions that the technology has not yet been
demonstrated to be efficient, reliable, and cost effective in controlling NOx

are merely conclusory.”).

NDEP responds that they have had “contacts” with Babcock and
Wilcox engineering staff indicating that they have not built such a unit and
that they have not provided any guarantees. Response to Comments, ACE-G-
7. NDEP's response is inadequate for three reasons.

First, whether the facility has been built is irrelevant to a BACT
determination. A BACT emission limit need only be *achievable,” which does
not require that the facility has already been built. If already built were a
requirement, the technology foreing aspect of BACT would be eliminated.

Second, Babcock & Wilcox have indeed proposed such a facility called
the Thoroughbred Ultra Low Emissions Project, or TULEP. Pet. Ex. K.
TULEP proposed to meet the NOx emission limits described in the Baheock &
Wilcox paper even though TULEP was based on a bigger boiler and dirtier
eastern bituminous coal. Id.

Third, NDEP's response constitutes clear error, because NDEP again
attempts to redefine BACT in a manner inconsistent with the Clean Air Act
and regulations. BACT is not a guaranteed emission limit. Iastead, the
Clean Air Act and regulations specify that BACT means “[aln emission
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limitation.. based on the maximum degree of reduction.. which the
permitting authority, on a case-by-case bhasis...determines is achievable for

guch facility...” 42 U.S.C. § 7479(3); 40 C.F.R. § 52.21{bX12).

e. Foreign Dperating Experience Evidence That BACT
For NOx Is Less Than 0.05 l/'MMEBtu

Petitioner commented that several foreign units are operating at lower
NOx levels than in NDEP's final permit for Newmont. Petitioner presented
evidence that the 250 MW Amager Power Station in Denmark is achieving
NQOx levels of less than 0.04 Th/MMBtu. This plant started up in October
2000 and operates on low sulfur coal similar to sub-bituminous coal.
Operating and emissions data are summarized in Exhibit 2 of Petitioner’s
comments on the draft permit. Pet. Ex. D, Ex, 9.15

Petitioner also presented evidence regarding lower NOx emission rates
in Japan. An SCR unit on a 1000-MW PC boiler in Japan has achieved a
NOx emission rate of 0.05 Io/MMBtu with an ammonia glip of less than 1
ppm. Pet. Ex. D, Ex. 10: Nakatani,1®¢ A 250-MW beiler has achieved a NOx
emission rate of 0.04 Ib/MMBtu, based on 80% NOx control. Pet. Ex. D, Ex.
11: Pritchard et al. 189517

‘With respect to the Denmark NOx limit, NDEP responded that the

operating and emigsions data submitted by Petitioner do not provide a clear

15 Tapsoa DENOX Catalysta, DNX-Series, Indusirial Experience, Amager Power Station Unit
3

16 H. I Nakatani, Latest SCR Technologies and Experience on Coal Fired Boilers.

17 8, Pritchard and othera, Optimizing SCR Catalyat Design and Performance for Coal-Fired
Boilers, EPA/EPRI 1995 Joint Sympoesium, Stationary Combustion NOx Control, May 1995.
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indication of compliance tests or time periods — even though the data
provides more detail than what NDEP provided to support its NOx limit in
the final permit for Newmont. In fact, NDEP did not and could not point to
any data to support the 0.067 IWMMBtu NOx limit as BACT for Newmont.
In contrast, Petitioner’s evidence includes a summary of 2% vears of
operating data on a similar plant of a similar size and using similar coal, and
it provides actua! NOX emission data. This is exactly the kind of data that
ordinarily would be relied on in making a BACT determination.

With respect to the NOx limits in Japan, NDEP concedes that the SCR
system achieved an outlet NOx rate of 0.05 I/MMBtu. However, NDEP then
claims that the rate was only achieved as part of a tuning exercise. NDEPs
responge is incorrect. To the contrary, the 0.05 TWMMB+u NOx rate was
achieved as part of the overall performance. Pet. Ex. D, Ex. 10, pp. 5, 8. It
has clearly been confirmed that the 0.05 Ib/MMBtu NOx limit has been
satisfied. Pet. Ex. D, Ex. 10, pp. 8.

Finally, NDEP simnply failed to respond to Petitioner’s comment that a
250-MW boiler has achieved a NOx emission rate of 0.04 Ib/MMBtu, based on
80% NOx control. Pet. Ex. D, p. 10, citing Ex. 11: Pritchard et al. 1995.18

NDEF's failure to respond is clear basis for remand.

12 5, Pritchard and others, Optimizing SCR Catalyst Design and Performanes for Coal-Fired
Boilers, EPA/EPRI 1995 Joint Symposium, Stationary Combustion NOx Control, May 1995
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f USEPA Region 3 Evidence That BACT For NOx Is
0.04 Iby/MMBin

Petitioner commented that the USEPA, Region 3, filed comments on
the Longview Power Plant explaining that BACT for NOx is 0.04 I/MMBtu
based on a 24-hour average. Pet. Ex. D, Ex. 12: Campbell 9/25/08.1* The
USEPA cited CEMS data for the Montour Power Station in Pennsylvania
where the lower NOx limit was achieved. The Pennsylvania Department of
Envircnmental Protection (“PA DEP”) subsequently wrote that “PA DEP
concurs with EPA’s assessment that an appropriate BACT level for a
pulverized coal-fired boiler controlled by an SCR system should be 0.04 Th of
NOx/MMBtu on a 24-hour basis, instead of the 0.08 1hs/MMBtu emission rate
that has been proposed for the Longview Power Plant.” Pet. Ex. D, Ex. 13:
DiPasquale 12/31/03.20

NDEP responded that Pennsylvania is operating “under a presumption
that a stack test provides a sound guarantee of continued operation for a
faeility ” Pet. Ex. I, Responses to ACE Comments, p. ACE-7. NDEP also
responded that “[ilt is impossible to draft a permit based on a single set of
tests and expect that the performance would be achieved contimually on a

long term basis.” Id. NDEP’s response is facially incorrect.

12 Letter from David J. Camphell, Chief, Permits and Technical Assessment Branch, U8,
EFPA, Region 3, to Edward Andrews, West Virginia Department of Environmental Protection,
BRe: Longview Power LLC Draft PSD Air Permoit, Transmitted by e-mail dated Septenther 29,
2003.

#t Letter froin Nicholag A. diPasquale, Deputy Secretary for Air, Recycling and Radiation
Protection, to John Benadict, Director, West Virginia Division of Air Quality, Ke: Longview
Power, LLC, Decamber 31, 2003, Faxed Janvary 2, 2004,
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Although a stack test is commonly 1nsed to establish BACT, Petiticner
submitted evidence that Pennsylvania relied on Continuous Emission
Monitoring Systemn (CEMS) data, not a stack test. Pet. Ex. D, Ex. 13. CEMS
data is collected and reported every 15 minutes, continuously. Moreover,
after reviewing the CEMS data, Pennsylvania noted that “the NOx control
levels at the Montour plant clearly show that SCR systems.. . were
consistently able to achieve a NOx emissions level of less than 0.04 Ih/MMBtu
cn a 24-hour average.” Pet. Ex. I}, Ix, 13, p. 2. Thus, NDEP’s response isg
patently incorrect and the permit should be remanded to NDEP to conduct an

adequate BACT analysis.

3. Higher NOx Control Efficiencies Are Achievable

Petitioner commented that BACT for NOx should be based on a control
efficiency greater 90 percent, rather than on 66.5 percent relied upon by
NDEPF. Pet. Ex. J; Ap., Appx. 10B (BACT Cost Data, p. 1 of 10). The higher
control efficiency should be evaluated, because BACT is an emission limit
based on “the maximum degree of reduction” that is “achievable.” 40 CFR
52.21(b)12). In response, NDEP claimed that the permit does not need to
include a percent reduction, BACT is based on performance of the proposed
control technology, and higher control efficiencies may not be achieved,
NDEP's response to Petitioner’s comment 1s inadequate for three reasons.

First, NDEP is non-responsive. NDEP argues that a PSD permit does

not need to include a percent reduction, only an emission limit, However,
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Petitioner did not comment that the PSD permit must include a percent
reduction. Instead, Petitioner commented that BACT must be based on the
maximum degree of reduction.

Second, NDEP’s response redefines BACT inconsistent with the plain
language of the statute and regulations. NDEP states that “[tJhe NOx limit
is based on performance of the SCR system on a proposed boiler.” Response
to Comments, p. ACE-3. However, BACT is an emission limit based on the
“maximum degree of reduction” that is “achievable” 40 CF.R. § 52.21(h)}12).
In this case, NDEP's BACT analysis selects an emission limit without,
considering the most effective performance level, or maximum degree of
reduction. Yet, the control methods that were selected have a wide range of
emission performance levels, e.g., SCR can remove from as little as 30% to
over 80% of the NOx.

Third, in its response, NODEP provides no support for its opinions
regarding control efficiencies. NDEF merely states that “[e]ngineering data
show that the percent reductioms achieved at high ‘feed rate’ to the SCR may
not be achieved with relatively lower feed rates from the proposed hoiler,
even though overall NOx emissions will be less at the lower feed rate.” Pet.
Ex. I, Responses to ACE Comments, p. ACE-3. Not only does NDEP provide
no support for this statement, but substantial evidence shows that this in

incorreet.
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NDEP’s response 1s incorrect, because it claims that NOx control
efficiency depends on feed rate. However, feed rate is a design parameter
that determines the size and cost of the SCR, not its control efficiency. The
inlet concentration, expressed in ppm or lbYMMBtu, does not affect removal
efficiency.

In response to NDEP’s claims as to SCR performance, we compiled
NOx removal efficiencies and inlet NOx levels. These are shewn in
Petitioner’s Exhibit @, which shows that NOx removal efficiency is
independent of inlet NOx. The reason removal efficiency is independent of
inlet SCR NOx level is explained in the attached Babcock & Wilcox design
paper: “Low inlet NOx concentrations can require increased catalyst volume
to account for the negative kinetics. However, Figure 17 shows how increase
inlet NOx comcentrations increase the need to provide a good inlet NH3/NOx
blend uniformity.” Pet. Ex. Q, pp. 6-7. Figure 17 shows that 90 percent NOx
control can be achieved for inlet NOx levels ranging from 100 ppm to 500
ppm, the range for typical PRB low NOx burner controlled plants. Id.

This was also supported by the record before NDEP. The Bahcock &
Wilcox paper, entitled “How Low Can You (x0?”, reports that a 85 percent
NOx control efficiency is achievable for an inlet NOx of 0.31 Ib/MMBtu and
0.16 Ih/MMDBtu for the same size pulverized coal-fired plant. Pet. Ex. D, Ex.
8, Table 2. The Haber Report assumed that 90 percent NOx control efficiency

ig achievahle for inlet NOx levels of 0.3 t0 0.7 Ib/MMBtu. Pet. Ex. D, Ex. 4,
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pp. 48, 50. In fact, Mr. Haber assumes 90 percent NOx control efficiency for
nearly identical coal proposed for Newmont, thus demonstrating that for this
specific case, there is no constraint associated with low NOx inlet rates,

Even if NDEP were correct that the inlet concentration affects removal
efficiency, then Newmont could meet a higher total NOx control level (and
hence lower NOx emission imit) by not using low NOx burners, or by using
less efficient low NOx burners (increasing the NOx feed rate to the SCR) and
a more efficient SCR system. The NOx control range for low NOx burners is
15 to 50 percent and for SCR, it is 60 to 95 percent. See Pet. Ex. D, Ex. 4,
pp.36, 41, 43, 49; Pet. Ex. D, Ex. 8, pp. 3, 6. Thus, the SCR is the major NOx
control device.

A lower NOx emission limit could be achieved, for example, under
NDEP’s theory, if low NOx burners were not used. The applicant proposed
low NOx burners capable of meeting 0.2 lyMMBtu and an SCR achieving
66.5% NOx control. Pet. Ex. J, Ap., Appx. 10B, BACT Cost Data, p. 1 of 10.
If NDEP were correct, the achievable NOx emission rate would be 0.04
Ib/MMBtu if a 90 percent efficient SCR were used with no low NOx burners,
assuming the burners achieve 50 percent NOx control. Further, we note that

the proposed SCR NOx inlet level of 0.2 T/MMBtu is much higher than the
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level that can be achieved with low NOx burners. Pet. Ex. D, pp. 15-14, Ex.
16,21 Ex. 1, p.4-5.

Thus, if NDEP is correct that low inlet NOx from Newmont’s PRB coal
{the same ag assumed by Haber and Babecock & Wilcox) limits the NOx
contrel efficiency achievable by SCR, then the choice of high efficiency low-
NOx burners (from about 0.4 l/MMBtu for an uncontrolled PRB coal teo the
proposed 0.2 Ib/MMBtu) artificially constrained the total NOx efficiency by
limiting what could be achieved by the SCR alone. This is precisely the type
of tradeoff that should be evaluated in a BACT analysis. Thus, even if NDEP
ig correct that the inlet concentration affects removal efficiency, the use of a
66.5 percent efficient SCR is clear error.

Petitioners presented substantial evidence that an SCR control
efficiency higher than 66.5 percent is achievable for Newmont. SCR systems,
regardless of coal, are routinely designed and guaranteed to achieve much
higher NOx control efficiencies than relied npon in the permit. For example,
a NOx reduction greater than 80 percent has been achieved on similar low-
gsulfur coals. The Amager Power Station, in Denmark, for example, is
guaranteed to achieve 84 percent NOx reduction and fires coal with 0.6
percent to 0.7 percent sulfur. The NOx reduction has ranged from 80 percent

to 95 percent. Pet. Ex. D, Ex. 9; gee also Pet. Ex. D, Ex. 1, Desert Rock

2l (3. H. Richards, Alstom, Development of an Ultra-Low NOx Integrated System for
Pulvarized Coal Fired Power Plants, May 16 2002,
htipffaww netl doe cov/publicati procead insred
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Application, p. 2-2 (confirming 90 percent NOx control is achievable},Pet. Ex.
D, Ex. 4, Haber Report (confirming 90 percent NOx control is achievable).
Therefore, 90% reduction is achievable, Assuming an SCR mmlet NOx level of
0.15 I’MMBtu, which is typical for Powder River Basin coals using low NOx
burners,# the corresponding SCR NOx outlet would be 0.015 Ib/MMBtu.

Petitioner also directed NDEP to evidence in the record from Alstom
Power stating that 80 to 85 percent NOx reduction efficiencies can be
maintained over the service life of the catalyst. Pet. Ex. M (Alstom
2/23/2004). Thus, the BACT analysis should have evaluated 90 percent
control for a boiler outlet NOx of 0.15 [W/MMBtu {achieved with nltra low-
NOx bumners), i.e., a NOx limit of 0.015 ib/MMBtu.

B. The PM/PM10 Limit Is Not BACT

The draft permit proposed BACT for PM10 emissions from the PC
boiler as an emission limit of 0.038 Ib/MMBtu based on a 24-honr rolling
average, achieved using fabric filters. Pet. Ex. J, Ap., p. 10-20; Pet. Ex. 3,
Review, p. 12, Pet. £x. C, Draft Permit, Sec. V.A.2.a(4), p. V-1. This limit was
characterized as total PM10, comprising the sum of filterable PM10 plus
condensable PM10, in both the draft permit and the applicant’s top-down

BACT analygis. Pet. Ex. C, Draft Permit, Sec. V.A.4.a(1) and (2), p. V-4.

22 Newmont's project description notes that “[t]he boiler will be designed to burn low-sulfar
Powder River Basin (FRB) coal and to operate efficiently under a range of coal quality
parameters that are typical of PRB coals.” Newmont, TS Power Plant Nevada State
Clearinghouse Project Description Submittal, June 7, 2004
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Petitioner commented that lower total PM10 limits are achievable,
based on permits and stack tests, and thns BACT for total PM10 is much
lower. The NDEP did not respond directly to this issue, but instead removed
the total PM10 BACT limit [rom the permit, without disclosing in its
responses that it had removed the total PM10 BACT limit and with no
explanation whatsoever.

Petitioner also commented that the PM10 averaging time is not BACT,
lower total and filterable PM10 limits are achievable, and the PM10 BACT
limit 18 not enforceable. For each of these comments, NDEP either did not
respond or its responses contain a number of errors and omisgions or are

conclusory and unsupported.

1. The Total PM1{) Limit Was Removed From The
Permit

The draft permit set a BACT limit on total PM10, comprising the sum
of filterable plus condensable PM10, of 0.038 Ib/MMDBtu. Pet. Ex. 3, Draft
Permit, Section V.A.2.a.(4), p. V-1. This limit was based on the applicant’s
top-down BACT analysis, which concluded that BACT for total PM10 is 0.038
lb/MMBtu. Pet. Ex. 10, Ap., Appx. 13, p. 10-20.

Tn Petitioner’s comments on the drafs permit, we provided substantial
evidence that BACT for total PM10 is much lower than 0.038 [b/MMBtu. Pet,
Ex. D, pp. 35-41. Rather than responding to Petiticner’s evidence, NDEP
sidesteps the comment by replacing the fotaf PM10 limit of 0.038 Ib/MMBtu

with a filterable PM10 limit of 0.012 Ib/MMBtu. NDEF does not disclose in
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the responses that it has removed the total PM10 BACT limit from the
permit. Instead, NDEP’s removal of the total PM10 limit maust be ferreted
put by comparing the draft and final permit line by line. Moreover, the
replacement filterable PM 10 limit comes out of thin air, with no support,
explanation or analysis whatscever and is not BACT.

The replacement of a total PM10 BACT limit with an vnsupported
filterable limit without putting Petitioner on notice and responding to our
commments on total PM10, the regulated pollutant, is clear error and warrants

remand.

a. The Regulated Pollutant Is Total PM10

The final permit does not contain a BACT emission rate limit on total
particulate matter, the regulated pollutant. 2 NDEP’s response to the
National Park Service’s comments claims that restricting BACT to only the
filterable portion is warranted because it is consistent with comparable

facilities and only Nevada law requires total PM10. Pet. Ex. H, p NPS-21-22.

NDEP’s response is incorrect,

22 The BACT limit for PM/PMI10 is identified as “BACT Endzsion Limit” in Section V.A 2 ald)
of the final permit. Pet. Ex. A, p. V-1, The final permit also containg a mags emigsion lirnit
of 77.1 Ibvhr for filterable plus condensable PM10 in Condition V.4 2 a(1). Il This emission
rate iz equivalent te 0.035 IbWMMBtu (77, 1/2030). However, this limit ia not characterized in
the final permit a3 8 BACT limit and thus iz not subject to the top-down BACT procesas that,
if properly implemented, would result in & much lower total P10 limit than originally
proposed in the draft permit.
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Particulate matter (“PM”} consists of two fractions -- condensibles and
filterables.2¢ The EPA explained in the preamble in which it adopted the
PSD significance threshold for PM10 that: “[plarticulate matter” is the
generic term for a broad class of chemically and physically diverse substances
that exist as discrete particles (liquid droplets or solids).... They may be
emitted directly or formed in the atmosphere by transformatiens of gaseous
emissions such as sulfur oxides, nitrogen oxides and volatile crganic
substances.” 52 Fed. Reg. 24635 (July 1, 1987). The “liquid material” and
material that forms in the atmosphere are condensible particulate maiter.
See 55 Fed. Reg. 14246 (April 17, 1990,

The USEPA. considers condensible particulate matter (“CPM™) to be
included in PM13. The preamble promuigating test msthods to measure
PM10, Methods 201 and 201A states: “the EPA recognizes that condensible
emissions are also PM10, and that emissions that contribute to ambient
PM10 concentrations are the sum of in-stack PM10, as measured by Method
201 or 201A, and condensable emissions.” 55 Fed. Reg. 14246 (April 17,
1890). In the preambie hoth proposing and promulgating a method to
measure condensible PM10, the agency affirmed: “[s]lince CPM [condensable
particulate matter] emissions form very fine particles in the PM1Q size range
and are considered PM10 emissions, the Agency is adding a method for

measuring CPM emissions from stationary sources to appendix M in 40 CFR

2 The filterable fraction is the material that ig collected on a filter paper during a Method
201 or 201A test and is primarily ash originally prezent in the coal. The condensikle fraction
is gases that condense during a Method 202 test. See 56 FR 65,433 (Dec. 17, 1981).
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part 51.” 55 Fed. Reg. 41546 (October 12, 1990), 56 Fed. Reg. 65433
{December 17, 1991).

The EPA has defined “primary PM” in criteria documents that
establish the basis for the PM10 NAAQS as particles that are either emitted
directly as a solid or liquid or are emitted as a vapor but condense or react
upon cooling and dilution in the ambient air to form solid or liquid PM
irnmediately after discharge from the stack.®® The EPA has consistently
implemented this definition by requiring that condensible PM10 be included
in the emission inventories required to meet State Implementation Plan
(“SIP”} requirements for complying with the PM10 and PM2.5 NAAQS26 In
1994 guidance, EPA advised the States: “[clondensible particulate matter is
of potential importance bhecause it usually is quite fine and thus falls
primarily within the PM-10 fraction. As a consequence, condengible
particulate matter should always be included in the emission inventory.” Id.,
oec. 2.1.2,

Finally, in written guidance to Iowa, USEPA, in response to the
question, “Does the Environmental Protection Agency (EPA) definition for
PM-10 include condensible particulate matter (CPMP) stated: “Yes, the
definition of PM-10 includes CPM. CPM is of potential importance to

attainment of the PM-10 national ambient air quality standards becaunse it

= EPA_Air Quality Criteria for Particulate Matter, Report EPA-GO0/P-95/001, April 1996.
® EPA, PM-10 Emission Inventory Requirements, Final Report, September 1994,
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usually is quite fine and thus falls primarily within the PM-10 fraction.”2"
Thus, the regulated pollutant for purposes of a BACT determination is total
PM10, comprising the sum of filterable and condensable PM10. The final
permit does not contain a BACT emission rate limit for total PM10 and thus
should be remanded for a total PM10 BACT determination.

b. The Filterable PM1{ Limit Is Not BACT

The final permit sets a BACT emission limit on filterable PM10 of
(.012 IMMBtu. Pet. Ex. 1, Final Permit, Condition V.A.2. a(4). This limit
appears out of thin air, with no support whatsoever. It iz simply asserted to
be BACT in NDEF's response to National Park Service Comments. Pet. Ex.
H, p. NPS-22. The files contain no top-down BACT analysis supporting this
limit.

Petitioner pointed to substantial evidence that a filterable PM 10 limit
much lower than 0.012 Ib/MMBtu has been achieved, including 225 stack
tests on similar coal-fired boilers. Pet. Ex. 4, Comment I.C.4.g, pp. 40-41.
NDEP’s only response to this voluminous evidence is facially ridiculous. Pet.
Ex. I, Responses to ACE Comments, p. ACE-26.

NDEP first agserts that “[i]t is not certain how these test results
compare to the permuit limit.” Id. However, BACT is not a permit limit. The
search to identify BACT, the emission limit corresponding to the maximuim

degree of reduction, is wide ranging and covers much broader territory than

27 Letter from Thompson G Pace, Acting Chief, B02/Particulate Matter Programs Branch,
EPA Region VI, to Sean Fitzsimmens, Iowa Department of Natural Resourcas, March 31,
1904,
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just permit limits. NSR Manual, p. 11. Stack tests are usually sufficient
justification to agsume the feasibility of a limit. NSR Manual, p. B.5-B.7.

Second, NDEP asserts, in the face of two hundred twenty-five source
tests, far more than is typically available to an agency, that “it is not clear
that the emission limit would be consistently achievable for a rolling 24-hour
average.” Pet. Ex. I, Responses to ACE Comments, p. ACE-26. The NDEP
does net explain why 225 stack tests is not adequate, when NDEP relies on a
gingle stack test using identical methads over the entire life of the facility to
determine compliance with the PM10 limit.

Thus, setting aside the fact that filterable P10 is only part of the
regulated pollutant, the proposed filterable PM10 limit of 0,012 lb/MMBt is
not BACT. The Board should remand the permit to NDEP to make a BACT
determination for total PM10 and to require BACT.

2. NDEP Failed To Determine BACT For
Condensible Particulate Matter Emissions

As diseussed above, PM consists of two fractions -- condensibles and
filterables. The draft permit proposed a BACT emission limit on total PM10
of 0.038 Ib/MMBtu, comprising 0.015 I/MMBtu filterable and 0.023
Ib/MMBtu condensable. Pet. Ex. J, Ap., Appx 10, p. 10-20. The final permit
eliminated the BACT total PM10 limit, but does not state that the total PM10
limit was deleted in its response to Petitioner’s comment. The final permit
contains no BACT enmssion rate limit, implied or otherwise, on the

condensable fraction of PM 10, Moreover, NDEP does not address our original
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comment that the draft permit’s implied condensable limit is much higher
than the sum of its parts, demonstrating that it is unreasonable.

We commented that the draft permit's BACT total PM1Q limit was
much higher than the sum of its parts and thus, BACT was not determined
properly for condensibles. The condensible PM10 primarily consists of
hydrogen chloride (FICl), hydrogen fluoride (HF), sulfuric acid mist (SAM),
volatile organic compounds (VOCs), and ammonia. The permit contains
limits on these components. The sum of these component limits is 0.0187
Ib/MMBtw. The condensable fraction imphed by the draft total PM10 limit is
0.023 IwMMBtu, which is 38 percent higher than the sum of its parts.

NDEP makes a number of nonregponsive replies to our cormment that
the implied condensable limit is not equal to the sum of its parts, none of
which address the igsue we raised, namely that on its face, the total PM10
limit was higher than justified based on the record.

First, NDEP notes that it lowered the filterable fraction of PM10 from
0.015 to 0.012 Ib/MMBtu. This is not responsive because our comment.
addressed condensable PM10, not filterable PM 10,

Second, NDEP claimed that “[flor PSD purposes BACT 1s typically set
for the filterable portion of the sample only.” Responsge to Comments, ACE-
23, NDEP points to no evidence for this claim. Moreover, NDEP’s claim is
contrary to the preamble in the USEPA’s rulemaking which adepted the PSD

PM10 significance threshold. 52 Fed. Reg. 24635 (July 1, 1987). The USEPA
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clearly indicates that condensable PM10 is actionable for purposes of BACT
becanse the threshold triggering the analysis is total PM10. Id.

Third, in responding to Petitioner’s comment that the condensable
limit of 0.023 Ib/MMBtu implied by the draft total PM10 limit of 0.038
Ib/MMBtu is 38 percent higher than the sum of its parts, NDEP argued that
“[IJimits an condensables were made with a focus on air quality impacts.”
Pet. Bx. I, Responses to ACE Comments, ACE-23. However, meeting
ambient air quality standards is a separate issue from determining BACT
under the PSD program. Under the PSD program, a facility must use BACT
for all pollutants that exceed the Clean Air Act’s significance thresholds. 40

C.F.R. § 52.21(3%2); see also 40 C.F.R. § 52.21{(b)(23) (significance thresholds),

In this case, since emissions exceed the significance thresholds for
PM10, and the significance threshold is expressed as total PM10, BACT is
required for total PM10, which includes condensable PM10. NDEP has
clearly not required BACT since the condensable fraction is much larger than
the permit limits on the sum of its parts. Further, assuming the draft
permit’s BACT total PM10 limit was set to protect ambient air quality, the
NSE Manual indicates that “BACT emission limits must... demonstrate
protection of short-term ambient standards (limits written in pounds/hour)...’
NSR Manual, p. B.56. The final permit does not contain a responsive fotal

PM10 limit.
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Here, NDEP has simply failed to consider condensable PM10Q, a
fraction of total PM10, in its top-down BACT analysis. Incomplete BACT

analyses are grounds for remand. See In re Masonite Corp., 5 E.A.D. 551,

568-69, 572 (EAB 1994) {(remand of PSD permit due to incomplete analyses in
BACT determination}, In re Brooklyn Navy Yard Resource Recovery Farility,
3 E.AD. 867, 8375 (Adm’r 1992) (PSD permit remanded for failure o
adequately consider viability of measures suggested by Petitioners for
reduction of NOx emissions.)

Therefore, Petitioners request that the Permit be remanded to NDEP
to perform a proper BACT analysis that explicitly addresses the condensible
fraction of PM10 and circulate the resulting analysis for public review.

3. Lower PM10 Limits Are Achievable

Petitioner commented that lower PM10 BACT limits are achievable
and that NDEP failed to provide any support for the draft permit’s proposed
total PM10 limit of 0.038 IYMMBtu. Pet. Ex. D, p. 23. NDEP failed to
respond to Petitioner’s comment. instead it cited its “confusion” regarding
limits in the RBLC database for PM10. This is irrelevant to performing an
adequate BACT analysis. Pet. Ex. I, Respoinges to ACE Commments, p. ACE-
22,

First, the NDEP did not raise the “confusion” issue in responses to the
National Park Service, and in fact, relies on the RBLC to support its decision

to limit only filterable PM10: “[sjince most hoilers on the RBLC database
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have BACT levels selected based on the filterable fraction only, BAPC is
revising the Draft Permit to set the PM and PM10 BACT emission levels at
0.015 Ib/MMBin...” Pet. Ex. H, Response to NSPS Comments, p. NPS-21.

Second, the RBLC is only one of many sources an applicant sheuld
consider to determine BACT. NSR Manual, p. B.11. Further, one can contact
the permitting agency to resolve any discrepancy in the RBLC, or,
alternatively, find the permit on line and resolve any uncertainty. NDEP did
not do either. Instead, NDEP merely complained that it could not figure out
whether the PM10 limits in the RBLC are total or filterable oniy.

NDEP concludes its response by stating, again with no support, that
“ltlhe BACT analysis determined an emission lmit for PM10, which has now
been set at 0.012 IWMMBitu.” Id. However, 0.012 Ib/MMBtu is only filterable
P10, a component of the regulated pollutant. This does not address our
comment that the total PM10 limit is unsupported and does not represent
BACT. Thus, NDEP again has failed to provide any bagis for its BACT
determination.

Petitioner then identified specific evidence that BACT for total PM10
is less than the proposed 0.038 Ib/MMB{u. We commented that Newmeont
should be able to meet the same or a lower total PD10 limit as Northampton
Generating Company in Penngylvania. In April 1895, Penngylvania issued a

permit getting a total PM10 limit of 0.0088 Ib/MMEBtu based on an hourly

1654-055h
41




average. Pet. Ex. D, Ex. 12. This facility burns anthracite culm? in a 1,146
MMEtu/hr circulating fluidized bed boiler.

Petitioner commented that Newmont should be able to meet the same
or a lower PM10 limit, because the major source of filterable particulate
matter — the ash content of Newmont's coal — is only 5.756% or nearly seven
times lower than the ash in Northampton’s fuel. Pet. Ex. D, p. 37 citing Ap.,
p. 5-8;_see also Pet. Ex. J, Ap. 6, p. 5-8. Similarly, Newmont should be able to
meet the same or a lower fote! PM10 limit, because the major source of
condensable particulate matter — sulfur in Newmont's coal — has a lower 504
inlet loading (1.16 1b SOx/MMBtu) than Northampton (1.87 b SOxMMBtw).
Pet. Ex. D, p. 87 citing Ap., p. 5-8; see also Pet. Ex. J, Ap. 5, p. 5-8 Therefore,
presumptive BACT for total PM10 for Newmont is an emission limit of 0.0088
I/MMBtu.

NDEP failed to provide a response prior to issuing the final permit.
NDEP suggested that Northampton is not applicable to Newmont, but that
“[t]he performance of the Northampton facility in meeting 1ts stated emission
limits is being investigated and is not resolved.” Pet. Ex. I, Responses to ACE
Comments, p. ACE-24. The EPA, however, commented that the
Northampton permit limit was applicable to the PM/PM10 BACT

determination for a similar pulverized coal-fired boiler and that Nerthampton

2 Culm is an anthracite waste product.
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was meeting this limit, based on stack tests. Pet. Ex. D, Ex, 12: Campbell

0/29/03.2¢

The NDEP’s failure to resclve the issue and respond to the comment

before issuing the final permit is grounds for a remand. See In re Prairie

State Generation Station, PSD Appeal No. 05-02 {(EAB, March 25, 2005); In

re Amerada Hegs Corp. Port Reading Refinery, PSD Appeal No. 04-03 (EAB,

Feb. 1, 2005).

4, The PM10 Averaging Time Is Not BACT

Petitioner commented that the draft permit’s PM10 limit based on a
34-hour rolling average must be either justified or replaced by a 3-hour
average in order to satisfy BACT. Pet. Ex. 8, Responses to ACE Comments,
p. ACE-21, The bagis for Petitioner’s comment was that 1) lenger averaging
times are not as stringent as shorter averaging times, and 2) the 24-hour
rolling average is undefined because the draft permit only requires two stack
tests over the entire life of the facility.

NDEPF did not respond to Petitioner’s comment that the PM10
averaging time is not BACT because the 24 hour averaging time is not as
stringent as a 3 hour averaging time. NDEP’s failure to respond to this

comment is a clear hasis for remand.

2 Letter from David J, Camphbell, Chief, Permits and Technical Asgessment Branch, T8
EPA, Region 3, to Edward Andrews, West Virginia Department of Environmental Frotection,
Re: Longview Power LLC Draft PSD Air Permit, Transniitted by e-mail dated September 29,

2003.
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In response to Petitioner’s comment that the 24-hour rolling average is
undefined because the draft permit only requires two stack tests over the
entire life of the facility, NDDEP argued that the facility will be required to
conduct monitoring and perform additional stack tests, but that such
monitoring and stack tests will not be included in the final permit. Instead,
the facility will submit “a plan” for Compliance Assurance Monitoring
stipulations, and “periodic source tests will be reguired in the subsequent
Title V operating permit.” Pet. Ex. 8 Responses to ACE Comments, p. ACE-
21. NDEP’s failure to require adequate monitoring and compliance
eonditions in the final permit is clear legal exror. The final permit’s failure to
ensure enforceability is addressed as a separate ground for remand in Section
IT helow.

In sum, NDEP did not respond to Petitioner’s comment that the PM10
averaging time is not BACT because the 24 hour averaging time is not as
stringent as a § hour averaging time. NDEP's failure to respond to this

comment. is a clear basis for remand.

C. The Final Permit and the BACT Analysis Do Not Require
BACT For Fugitive Dust Emissions

Petitioner commented that NDEP must require BACT limits for
fugitive dust emisgions. Pet, Ex. D, p. 46. NDEP disagreed. Pet. Ex. I,
Responses to ACE Comments, p. ACE 29-30. NDEP responded that “it is
extremely burdensome to attempt to set percent controls based on these

estimates, and to incorporate them intoe a permit.” Pet. Ex. I, Regponsges to
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ACE Comments, p. ACE-29-30. NDEP argued that since it conducted an
ambient air quality agsessment hased on emission estimates, no BACT limit
is required. This is clear legal error.

The PRSI program applies to fugitive sources, the potential to emit
must include fugitive emissions, and BACT must be specified for fugitive
sources. (40 C.F.R. § 52.21; NSR Manual, pp. A.10, A.11, A.29, A30.)
Fugitive emissions are those “...which could not reasonably pass through a
stack, chimney, vent, or other functionally equivalent opening.” (40 C.F R. §
52.21(b)(20).) Sources of fugitive emizgions mclnde wind erosion of storage
piles, emissions from hauling, dumping, and pushing material, and dust from
paved and unpaved roads.

NDEP’s and Newmont's emiggion calculations estimated PM/PM10
emissions for fugitive sources, assuming specific control methods and control
efficiencies. Ex. J, Ap., Appx 5. Petitioner commented that the assumptions,
at a minimum, should be specified as limits in the permit, and compliance
monitoring should be required. See NSR Manual, pp. [.1-3. According to the
NSR Marnual, “if a source has been determined to be major, fugitive
emissions, to the extent they are quantifiable, are considered in any
subsequent analysis...” NSR Manual, p. A.10. Thus, the following, based on
emigsion calculations, should be set as permit limits:

» 85 percent for rail car unloading coal piles based on water spray and

compaction (Id., p. 5-5)

1624-055b
45




50 percent for rail car coal pile enclosure (Id.});

90 percent for the inactive coal storage pile based on water sprays with

binder (Id., p. 5-6);

75 percent for the active coal storage pile for front-end loader

operations based on water sprays (Id.);

R7.5 percent for coal pile stackout hased on water sprays and lowering

well enclosure (Id., p. 5-5%

87.5 percent for the coal reclaim hopper based on water sprays plus

enclosure (Id., p. 5-7);

75 percent for paved and unpaved roadway emissions baged on water
sprays (Ld., pp. 5-18, 5-14);

75 percent for active fly ash landfill based on water sprays (Id., p. 5-
12},

90 percent for front-end loader operations at the fly ash landfill based
on water spraying (Id., p. 5-13};

75 percent for truck unloading at the fly ash landfill hased on water
spraying (Id., p. 5-12); and

85 percent for bottom ash stackout hased on wet material via a water-

flooded hopper (Id., p. 5-11).
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The Board should remand the permit to NDEP to require a top-down
BACT analysis and BACT limits and compliance monitoring for fugitive dust

emisgions.

D. The Final Permit and the BACT Analysis Do Not Require
BACT Based On Maximum Control Efficiency

Petitioner commented that the BACT analysis was flawed for a
number of emission units and poliutants because it did not consider a control
efficiency in setting a BACT limit. These include the BACT analyses for NOx
and S02 emissions from the PC boiler and the BACT analyses for PM/PM10
emissions from materials handling sources. Pet. Ex. D, Sec. LA.3, p. 15
(NOx); Sec. 1.B.3, p. 21 (502); Sec. 1LE.1b, p. 47 {material handling).

NDEP failed to respond te Petitioner’s comments. Instead, NDEP
argued that a control efficiency does not need to be included in the permii.
Response, pp. ACE-10, ACE-15, ACE-30. This is non-responzive. A limit
must he based on a control efficiency representing the “maximum degree of

reduction” that is achievable. 40 CFR § 52.21(b)12). NDEP’s failure to

respond is grounds for remand. Sce In re Prairie State Generation Station,
FSD Appeal No. 05-02 (EAB, March 25, 2005).

The definition of BACT requires that the emission limit be based on
“the maximum degree of reduction.” 42 U.8.C. § 74793, 40 CFR. §
52.21(b¥12). Even though the definition of BACT is based on a “case-by-case”
determination, “taking into account energy, environmental, and economic

impacts and other costs,” the definition of BACT regnires that the “maximum
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degree of reduction” be determined. Id. Cme must first identify the “degree of
reduction” for each candidate BACT level that is evaluated in making a
BACT determination.

The top-down BACT process described in the NSR Manual lays out the
process to identify the emission limit corresponding to the maximum degree
of reduction, NSR Manual, p. B.5. Step 3 of the top-down process requires
that technically feasible control options be ranked by control effectiveness.?
NSE Manual, p. B.7-B.8. The ranking requires that the range of control,
control level for the subject BACT analysis, and corresponding emission linit
be tabulated. Id. A sample ranking is shovn in the NSR Manual, Table B-2
and p. B.27.

The record in this case does not contain a ranking of emission limits by
control efficiency, which is required to determine an emission limit basged on
the maximum degree of reduction that is achievable. Thus, there is no
ovidence that NDEP selected the subject emission limits based on “degree of
reduction.”

NDEP cannaot determine if BACT has been required without
considering the degree of reduction. Since an important aspect of the
definition of BACT was ignored, NDEF’s decision ig arbitrary and capricious.

Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins, Co., 463 1U.S. 29, 43,

13 ELR 20672 (1983) (normally, an agency action would be arbitrary and

# The terms “degree of reduction.” control level, control efficlency, eontrol effectivensss,
percent pollutant remeval or removed and other similar terms all have the same meaning,
namely the amount ¢f the pollutant that is removed by a given control device.
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capricicus if the agency, inter alia, “entirely failed to consider an important
aspect of the problem.”)

Further, the BACT analysis (Pet. Ex. J, Ap., Appx. 10}, application
forms (Pet. Ex. J, Ap., Appx. 3, 4), and emission calculations (Pet. Ex. J, Ap.,
Appx. 5) do not even disclose the assumed control efficiency assumed for
fabric filters and hin vent filters. Petitioner submitted evidence that BACT
analyses for other facilities indicate that the control efficiency for fabric
filters and hin vent filters for coal handling facilities should be no smaller
than 99.9 percent. Pet. Ex. D, Ex. 38: Thoroughbred BACT analysis.#1

Thus, the Board should remand the permit to NDEP to revise the
BACT analyses to perform a proper top-down BACT analysis that identifies
and ranks control opticns by control efficiencies and to revise the permit to
require that the BACT limit represent the maximum control efficiency
achievable.

E. Compliance Was Improperly Exempted During Startup And
Shutdown

Petitioner commented that the draft permit appeared to exempt
periods of starfup and shutdown of the PC boiler from compliance with BACT
emmssion limits. According to the draft permit, “[o]perations during periods of
startup, shutdown and malfunction must not constitute representative

conditions of a test of performance unless otherwise specified in the

3 Kentuckiana Enginesring Company, Prevention of Significant Deterioration, Title V
Operating Permnit & Phase IL Acid Rain Joint Application, Thoreughbred Generating Station,
MMuhlenberg County, Kentucky, Febrary 28, 2001
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applicable standard...” Pet. Ex. C, Draft Permit, Sec. V.A 4.a(11), p. V-5.
Further, the VOC limit, for the PC boiler only applies “during normal boiler
operation.” Pet. Ex. C, Draft Permit, Sec. V.A.2.a(16), p. V-2.

NDEF's response largely ignores Petitioner’s comment. Although
NDEP states that “the applicant must maintain compliance with all limits in
the permit, at all times that the unit is operating, including start-ups and
shut-downs,” Pet. Ex. I, Responses to ACE Comments, p. ACE-34, the final
permit continues to exclude periods of startup and shutdown from BACT
limits. Pet. Ex. A, Final Permit, Sec. V.A.4.a(11)}, p. V-5, Pet. Ex. A, Final
Permit, Sec. V.A.2.a(16), p. V-2. Rather than modify the permit to require
that BACT apply continuously, NDEP did not change the permit in any way.
This is legal error. BACT limits cannot be waived. Absent additional
safeguards the final permit fails to require BACT during periods of startup
and shutdown.

BACT emission limits must be met on a continnal basis “at all levels of
operation,” demonstrate protection of short term ambient standards and be
enforceable as a practical matter. NSR Manual, p. B.56. The USEPA has
consistently defined startup and shutdown to be part of the normal operation

of a source.?%:3% The USEPA has concluded that “[w]ithout clear definition

82 Letter frorm Kathlesn M. Benmett, Office of Adr, Neize and Badiation, to Assistant
Administrator for Air, Noise and Radiation Regional Administrators, Regions I-X, Sulject:
FPolicy on IExcess Emissions During Startup, Shutdown, Maintenance, and Malfunetions,
Beptember 28, 1982 {Bennett 9/28/32).
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and limitations, these automatic exemption provisions [for startups and
shutdowns] could effectively shield excess emissions arising from poor
operation and maintenance or design, thus precluding attainment.”¢ Pet.
Ex. D, p. 52. Accordingly, it is reasonable to expect that careful plarmi-ng will
eliminate violations on emission limitations during such periods.

Thus, the Board should remand the permit to NDEP to remove the
caveat en the VOC PC boiler limift, to clarify that all emission limits apply
during startup and shutdown and to require complianice testing during these
periods.

IL. THE FINAL PERMIT IS NOT ENFORCEABLE

Petitioner commented that NDEP's permit is not enforceable.
Incredibly, NDEP did not respond by demonstrating that the permit is
enforceable. Instead, NDEP insisted that testing to demonstrate compliance
with the PSD permit does nof need to be included in the PSD Operating
Permit to Construct. See, i.e., Pet. Ex. I, Responses to ACE Comments, pp.
ACE-21, ACE-32, ACE-57. NDEP stated that testing to demonstrate
compliance “will be required in the subsequent Title V operating permmt.”
Pet. Ex. I, Responses to ACE Comments, pp. ACE-21. NDEPs response is

based on a conclusion of law that is clearly erroneous. The Beard should

1 Letter from Kathleen M. Benngit, Asgistant Administrator for Air, Noise and Radiation, to
Regional Adniinistratora, Regions I-X, Subject: Policy on Excess Eniissions During Startup,
Shutdown, Maintenance, and Malfunctions, February 15, 1983 (Benuett 2/16/53).

a4 ¥d,
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remand the permit to NDEP to require that the BACT emission limits in the
PSD permit be made federally enforceable. See 40 C.F.R. § 124.19(a)1)-{2).

A. Legal Requirement For Enforceability

The Clean Air Act requires all major stationary sources subject to PSD
review to obtain a construction and operatling permit before commencing
construction. 42 U.B.C. §§ 7470-7475. To obtain a PSD permit, an applicant
must, among other things, commit to installing BACT. See 7475(a){4), 40
CF.R. § 52.214).

A BACT determination consists of three parts—the emission limit, the
control technology that the emiszsion limit is based on, and the compliance
provisions. See NSE Manual, p. B.58. The heart of the PSD permitting
process is estahlishing enforceable limits to ensure that BACT
determinations are implemented. Without enforceable himits, the permit is a
hollow promise. BACT emission limits must be met on a continual basis at
all levels of operation and must be federally enforceable, which requires

practical enforceability.® See U.S. v. Louisiana-Pacific Corp., 682 F. supp.

1122, Civil Action No. 86-A-1880 (D. Colorado, March 22, 1988}, 40 CF.R. &
52.21(b)17), NSR Manual, p. B.56. Practical enforceability means the source

must be able to show continuous compliance with each limitation or

3 In thig appeal, the ferms “enforeeable” and “enforceable as a practical matter” are used
interchangeahly.
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requirement. s Adequate testing, moniforing, and record-keeping must be
included in the permit. See NSE Manual, pp. A.5-A6.

Navada’s PSD Delegation Agreement requires that WDEP follow
USEPA guidance. Pet. Ex. P, p. 2 (“NDEP will follow all PSD policy,
guidance, and determinations issued by EPA for implementing the federal
PSD program...”). The USEPA’s NSR Manual requires that:

the reviewing agency must establish an enforceable emission
limit for each subject emission unit at the source and for each
pollutant subject to review that is emitted from the source . | .

The emissions lirmts must be included in the proposed permit
submitted for public comment, as well as the final permit.
BACT emission limits or conditions must be met on a continual
basis at all levels of operation {(e.g., limits written in
pounds/MMbtu or percent reduction achieved), demonstrate
protection of short term ambient standards (limits written in
pound/hour) and be enforceable as a practical matter (contain
appropriate averaging times, compliance verification procedures
and recordkeeping requirements). Consequently, the permit
gt

* be able to show compliance or noncompliance (i.e., through menitoring
times of gperation, fuel input, or other indices of cperating conditions
and practices); and

+ specify a reasonable compliance averaging time consistent with
established reference methods, contain reference methods for
determining compliance, and provide for adequate reporting and
recordkeeping so that the permitting agency can determinc the
compliance status of the source.

NSE Manual, p. B.56.

% Bee, e.g., "Guidance on Limiting Potential to Emit in new Source Permitting,” from Terrell
F. Hunt, Associate Enforcoment Counsel, OECA, and John Seitz, Director, OAGPS, to EPA
Regional Offices (June 13, 1929}
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The USEPA’s NSR Manual also explains that emission and operational
limits “must be clearly expressed, easily measurable, and allow no
subjectivity.... Such limits should be of a short term nature, continuous and
enforceable.” NSE Manual, p. H.5.

The USEPA’s NSR Manual further clarifies the meaning of
“enforceability.” It provides:

Compliance with any limitation must be able to be established
at any given time, When drafting permit hmitations, the writer
must always ensure that restrictions are written in such a
manner that an inspector could verify instantly whether the
source is or was complying with the permit conditions.
Therefore, short-term averaging times on limitations are
essential.

Emission limits should reflect operation of the contrel
equipment, be short-term, and, where feasible, the permit
should require a continuous emissions monitor. Blanket
emissions limits alone (e.g., tong/yr, Ib/hr) are virtually
impossible to verify or enforce, and are therefore not enforceable
as 4 practical matter.

When permits contain production or cperational limits, they
must alse have requirements that allow a permitting agency to
verify a source’s compliance with its limits. These additional
conditions dictate enforeeability and usually take the form of
recordkeeping requirements.

NSR Manual, App. C, pp. ¢.3 - ¢.5.

Petitioner commented that 1) the PM BACT limit is not enforceable, 2}
the permit’s monitoring frequency is not adequate to ensure enforceability of
numercous emission limits in the permit, 3) monitoring is not representative
of routine operation to ensure enforceability, 4) additional PM monitoring is
required, 5) indirect, or surrogate, menitoring should he specified when

adeguate direct monitoring is not feasible, 6) monitoring is not adequate to
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demonstrate compliance with BACT and other emission limits for materials
handling operations, 7) emission limits are not practically enforceable, and 8)
recordkeeping and reporting are inadequate to assure continuous compliance,
These issnes and NDEP’s responses to each are discussed helow.

B, The PM/PMI10 BACT Limit Is Not Enforceable

Petitioner commented that the PM/PM10 BACT emission limits based
on a 24-hour rolling average in the draft permit are not clearly enforceable
because compliance testing is infrequent. Pet. Ex, D, pp. 41. Specifically, the
draft Permit only requires two stack tests over the life of the facility, one
within 60 days of startup and a second after 7,000 hours of operation. Pet.
Ex. C, Draft Permit, Sec. V.A.4.a(1) and (2), p. V-4, The draft permit does not
establish any method to determine compliance at other times. Thus, the
BACT limits are not enforceable as a practical matter.

In response, NDEP did not claim that the BACT limits are enforceable
in the final permit. NDEP stated that the facility will be required to conduct
monitoring and perform additional stack tests, but that such monitoring and
stack tests will not be included in the final permit. Pet. Ex. I: Responses to
ACE Comments, p. ACE-21. Instead, the facility will submit “a plan” for
Compliance Assurance Monitoring stipulations, and “pericdic sources tests
will be required in the subsequent Title V operating permit.” Id. NDEP
stated that Petitioner “misunderstands” the intent of a PSD operating permit

to construet and that the Title V permit will contain the long-term testing for
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the facility. Pet. Ex. I, Regponses to ACE Comments, p. A-26. Actually, it is
NDEP that “misunderstands” the clear langnage of the law. NDEP’s
response is incorrect and illegal.

NDEP’s regponse is inadequate for two reasons 1) NDEP fails to
respond to the comment that a 24-hour average cannot be calculated with
only two data points collected in 30 plus years of operation and 2) NDEP’s
failure to require adequate monitoring and compliance conditions in the final
permit is clear legal error.

First, NDEP must respond regarding the appropriate and required
testing to ensure that the facility complies with the 24-hour rolling average.
Petitioner commented that compliance cannot be determined for a 24-hour
average uging only two data points based on two stack tests over the entire
life of the facility’s operation. Pet. Ex. D, p. 33. The averaging time for
constituents for which compliance is determined by stack testing is normally
the length of the stack test used to demonstrate compliance. Petitioner
submitted evidence that particulate matier stack testing normally consists of
three one-hour tests and that BACT determinations are thus normally based
on a 3-hour average. Pet. Ex. D, Ex. 35%, Ex. 33.3% NDEP’s failure to

respond substantively to this issue is ground for remand.

7 Iowa Department of Natural Resources, Alr Quality PSD Congtruction Permit, Notice of
MACT Approval, MidArerican Energy Company, CBEC 4, Original Permit Issued June 17,
20035,

4 Wisconsin Bureau of Alr Management, Air Pollutien Control Construction Permit,
Wisconsin Public Service Corporation -- Wasten Plant, Permit No. 03-RV-248, October 19,
2004,
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Second, NDEP’s failure to require adeguate monitoring and compliance
conditions in the final permit is clear legal error. As set forth in detail above,
the heart of the PSD) permitting process is establishing enforceable limits to
ensure that BACT determinations are implemented. BACT emission limits
must be met on a continual basis at all levels of operation and must be
enforceable as a practical matter. See U.S. v. Louisiana-Pacific Corp., 682 F.
supp. 1122, Civil Action No. 86-A-1880 (D. Colorado, March 22, 1988); see 40
CFR. §52.21(b)}17) see NSE Manmnal, p. B.66. Without enforeeable limits,
the permit iz a hollow promise.

The Title V program under the Clean Air Act, set forth at 42 U.S.C,
Sections 7661 to 7661f, is a completely separate program from the PSD
program, set forth at in 42 U.8.C. Sections 7470-7479. A Title V permit does
not replace the agency’s cbligation to write a complete pre-construction
permit under the PSD program. Instead, the purpose of Title V is {o require
major sources to obtain facility-wide operating permits, which consclidate all
air pollution requirements applicable to the facility into a comprehensive
permit that details all aspects of a source’s air emission activities. Bee 42
1U.5.C. §% 7661-7661f Thus, the goal of the Title V permit program is to
ereate single document containing all of a facilities air emission
requirements, not to create a new document with new requirements, as

claimed by NDEP.
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NDEPF’s argument also flies in the face of the USEPA’s recent
mterpretation that the Title V permif program cannot include any new
requirements not set forth in a construction and operation permit. On
January 22, 2004, the USEPA announced its interpretation of the “umbrella
monitoring” rules in 40 C.F.R. 70.6{ck1) and 71.6(c}17? for federal operating
permits program under title V of the Clean Air Act:

EPA has determined that the correct interpretation of the
umbrella monitoring rules is that they do not establish a
separate regulatory standard or basis for requiring or
authorizing review and enhancement of existing monitoring
independent of any review and enhancement as may be required
under separate provisions of the operating permits rules. As
explained in this action, the nwmbrella monitoring rules do not
previde a basis for adding monitoring to title V permits
independent of monitoring required under existing federal air
pollution control rules and State implementation plan (STF)
rules (i.e., monitoring required under applicable requirements),
including monitoring required under the compliance assurance
monitoring (CAM) rule where it applies, and such monitoring as
may be required under the periodic monitoring rules.

59 Fed. Reg. 3202 (January 22, 2004). Thus, NDEP cannot rely on the Title
V permit to add conditions that are not included in the PSD permit.

Finally, a Compliance Assurance Monitoring plan, or CAM plan,
submitted after a final PSD permit has been issued is not a replacement for
federally enforeeable permit conditions. Moreover, monitoring in a plan

submitted outside of the publie review process is clearly improper. Finally, it

3% The “ambrella monitoring” rules require that each title V permit contain, “(clonsistent
with paragraph (a)2) of this section, compliance certification, testing, monitoring, reporting,
and recordkeeping requivements sufficient to assure compliance with the terms and
conditions of the permit.” 40 CF.R. $§ T0.6(e){1) and7 1.6(c}1).
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is not subject to public review and it is not in the permit. Itisneta
replacement for enforceability.

Permit conditions for PM/PM10 must be established to enforce a BACT
determination. USEPA requires that “the reviewing agency must establish
an enforceable emission limit for each subject emission unit at the source.”
NSR Manual, p. B.56, emphasis added. This limit must “contain appropriate
averaging times, compliance verification procedures and recordkeeping
requirements.” Id. Finally, this enforceable limit must be included in the
draft permit, which is submitted for public comment, as well as in the final
permit. Id.

In sum, the final permit does not even attempt to provide provisions to
ensure compliance with the PM/PM10 limit. Therefore, Petitioner requests
that the Board remand the permit tc NDEP.

C. Monitoring Frequency For Numerous Emissions Is Not
Adegquate To Ensure Enforceability

Petitioner commented that the permit’s monitoring frequency is not
adegquate to ensure enforceability of numerous emisgion limits in the permit.
Pat. Ex. D, p. 88. We commented that the final permit must require
continuous emission performance menitoring and recordkeeping where

feasible.#" See NSR Manual, pp. H.10, 1.3; gee Pet. Ex. D, p. 88.

40 Bee Pet. Ex. 4, p. 88, in. 116, citing, e.g., “Opticns for Limiting the Potential to Emit (PTE)
of a Stationary Scurce Under Section 112 and Title V of the Clean Air Act,” from John Beitz,
Direator, DAQPS, to EPA Regional Offices (January 25, 1995)

hitpferww.epapov/Region Toragrams/artd/siymsrhsrmemosptememe ndf “Guidance on

Limiting Potential to Emit in new Source Permitting,” from Terrell F. Hunt, Aszociate
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Specifically, Petitioner comnmented that the draft permit did not
require any stack testing for specific BACT emission limits on Systems 7 and
10-11. The draft permit enly required a single stack test over the 80 plus
year operating life of the facility for emissions of PM/PM10 from Systems 5
and 6 (Pet. Ex. C: Draft Permit, Sec. V.E .4, pp. V-24 and Sec. V.F .4, V-26)
and PM, PM10, S0z, NOx, CO, and VOCs from the diesel firewater pump.
Pat, Ex. C, Draft Permit, Sec. V.0.4.a(5), p. V-42. The final permit is largely
unchanged. See Pet. Ex. A: Final Permit, Sec. V.E.4, pp. V-25, Sec. V.F 4, V-
27, and Sec. V.0.4.a(5), p. V-48.

Petitioner also commented that the draft Permit only required that
stack tests be conducted twice over the life of the facility, within the first year
of operation for the following:

+ PM emisgions from the PC Beiler [Condition V.A.2.a(2)]

e PMI10 emissions from the PC Boiler [Condition V.A 2.a(4))

» VOCs emigsions from the PC Boiler {Condition V.A.2.a(16)]

*  Sulfuric acid mist emisziong from the PC Boiler [Condition V.A.2.a{21)]
¢ PM emissions from the combustion turbines {Condition V.B.2.a(2}]

+ PM10 emissions from the combustion turbines [Condition V.B.2.a{4)|

o VOC emissions from the combustion turbines [Condition V. B.2.3{12)]

+ Sulfur and SOz emisgions from the combustion turbines [Conditions

V.B.2.a{5) - (7)]

Enforeement Counsel, OECA, and John Seite, Director, OAQPE, to EPA Regional Offices
{dune 13, 1989 hitnwww epa pov/Remon Tipropranw/artd/aivnsrmermemos/Amitpotl pdfl
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+ Sulfuric acid mist emissions from. the combustion turbines [Condition
V.B.2.a{13)]
o  PM, PM10, SO2, NOx, CO, and VOC emiszions from the firewater
pump engine [Condition V.0.2]
Pet. Ex. C, Drraft Permit, Secs. V.A.4.a, V.B.4.a. Again, the final permit
remains largely unchanged. Pet. Ex. A, Final Permit, Secs. V.A 4.a, VE.4.a.
In a one sentence response, NDEP stated “[t]he testing differences
between the OPTC (Operating Permit to Construct] and the Title V OP
[Operating Permit] have been addressed.” Pet. Ex. I, Responses to ACE
Comments, ACE-57. Again, NDEP’s failure to require monitoring to ensure
enforceability of the PSD permit in the PSD permit itself congtitutes clear
legal error.
The law is clear that BACT emission limits must be federally

enforceable, which requires practical enforceability. See UL.S. v. Louisiana-

Pacific Corp., 682 F. supp. 1122, Civil Action No. 86-A-1880 (D. Colorado,
March 22, 1988); see 40 C.F R. § 52.21(h)X17); see NSR Manual, p. B.56.
Practical enforceability means the source must be able to show continuous
compliance with each limitation or requirement. ! According to the USEPA’s
NSR Manual,

BACT emission limits or conditions must be met on a continnal

basis at all levels of operation (e.g., limits written in
pounds/MMbtu or percent reduction achieved), demonstrate

1 Bee, a.g., “Guidance on Limiting Potential to Emit in new Source Permitting,” from Tarrall
F. Hunt, Associate Enforcement Counzel, OECA, and Jobn Seitz, Divector, DAGQPS, to EFA
Regional Offices (June 13, 1989)
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protection of short term ambient standards (Hmits written in
pound/hour) and be enforceable as a practical matter (contain
appropriate averaging times, compliance verification procedures
and recordkeeping requirements).
NSE Manual, p. B.55. The NSR Manual also explaing that a PSD permit
must require CEMzg, where feasible, and that “blanket emission limits,” such
as those in the Newmont PSD permif, are not federally enforceable:
Emission limits should reflect operation of the control
equipment, be short-term, and, where feasible, the permit
should require a continuous emissions monitor. Blanket
emissions [imits alone (e.g., tons/yr, Ib/hr) are virtually

impossible to verify or enforce, and are therefore not enforceable
as a practical matter.

NSR Manual, App. C, pp. ¢4 - ¢.5.

In thig case, Petitioner commented that two tests during the first year
of operation ig not adequate to assure continuous compliance over the life of
the facility. Pet. Ex. I, p. 89. Two tests would measure only about 0.002
percent of the actual operating hours of the facility, assuming a 30 year plant
life. Id. TFurther, emissions from these sources can increase with age and
performance of control equipment can degrades with age. Id. Coal quality
may also degrade as the prime coal resources are consumed. Thus, NDEP’s
final permit limits that rely on limited stack testing under new and clean
conditions during the first year of operation are not continucusly enforceable
over the life of the facility.

D, Stack Testing Is Not Adequate To Determine Compliance

In addition to commenting that the monitering frequency is not

adequate to ensure enforceability, Petitioner also commented that what little
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monitoring is required is not representative of routine operation to ensure
enforceability. Pet. Ex. D, p. 90-91. Specifically, monitoring is not
representative of routine operation since stack testing is not required during
worst-case conditions, Id.

The permit provides that compliance with all BACT limits for fired
sources, except NOx, 802, and CO emission from the PC boiler, will be
determined using stack tests. According to the NSR manual, “[iInitial and
subsequent performance tests should be conducted at worst-case operating
(non-malfunction) conditions for all emission units.” NSR Manual, p. H.10.
Petiti@ﬁer commented that the draft permit requires that “performance tests
will be condueted at the maximum operating heat input rate... Operations
during periods of startup, shutdown and malfunction must not constitute
representative conditions of a test of performance...” Pet. Ex. C, Draft
Permit, Sec. V.A 4,a(11), p. V-5. The “maximum operating heat inpuf rate”
does not represent worst-case conditions. Pelitioner alse commented that
NDEP should require CEMS where feagible to demonstrate continnous
compliance.

NDEF did not respond to Petitioner’s comment that stack testing is not
conducted during worst-case conditions and thus, is not adequate to ensure
compliance. Pet. Ex. I, Responses to ACE Comments, p. ACE-58. In a three
sentence response, NDEP sfated that CEMS and continuous opacity monitors

(COMS) are required “as appropriate.” Pet. Ex. I, Responses to ACE
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Comments, p. ACE-58. NDEP {urther responded that the limits in the
permit “must be adherad to during all operating conditions.” Id. NDEP also
stated that all stack tests will be conducted “in accordance with the
apprepriate EPA method.” Id.

NDEP’s response is clearly inadequate. NDEP provided absolutely no
support for its claim that that CEMS is “not appropriate” for Newmont. In
addition, the EPA method is not at i1ssue. Moreover, the permit remains
unchanged. See Pet. Ex. A, Final Permit, Sec. V.A 4.a(11), p. V-5. The final
permit does not demonstrate that the permit limits “must be adhered to
during all operating conditions.” NDEP’s response is conclusory and without
support.

Unlike NDEP’s response, Petitioner presented substantial evidence in
its comments that “[mlanual stack tests are generally performed under
optitnum operating conditions, and as such, do not reflect the full-time
emission conditions from a source.” 40 Fed Reg. 46241 (October 6, 1975).
Stack tests are a small slice of operation, typically lasting only 1 {0 3 hours.
See Pet. Ex. D, p. 80. A widely used handbook on CEMs notes, with respect
to PM10 source tests, that: “[d]ue to the planning and preparations necessary
for these manual methods, the source is wsually notified prior to the actual
testing. This lead time allows the source to optimize both operations and

control equipment performance in order to pass the tests.”? Id. Thus, stack

4% James A. Jahnke, Continuoug Emiggsion Monitoring, 274 Ed., John Wiley & Sons, Ine , New
York, 2000, at p. 241.
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tests generally follow maintenance and tuning, are conducted at maximum
load, which ig not worst-case, and ignore periodic excursions due to startups,
shutdowns, and soct blowing, which are part of routine operations. Id.

In thig case, Petitioner pointed to evidence that the emission
caleulations indicate that emissions are higher during startup than normal
operations. Pet. Ex, J, Ap., Appx. 5, p. 5-4. Similarly, PM/PM10 emissions
during soot blowing, used to clean boiler tubes and part of normal operations,
are much higher than full load operation. Pet. Ex. D, Ex. 36, Testing should
be conducted during soot blowing,*® but is not required by the final permit.

In sum, permit limits apply continucusly, ncluding during times of
worst-case conditions. Thus, the Board should remand the permit to NDEP
to remove the provision that performance tests be conducted at the maximum
operating heat input rate and to require testing under worst-case, non-
malfunction conditions.

E. Additional PM Monitoring Should Be Required

Petitioner commented that NDEP must require continuous emission
monitors (“CEMS”) where feasible to demonstrate continuous compliance for
particulate matter. Petf. Ex. D, pp. 91-93. CEMS is particularly important in

this case where NDEP set a PM/PM10 BACT limit based on a 24 hour rolling

# Memorandurm from John 8. Seitz to David Kee, Re: Inclugion of Soet-Blowing Emissions in
Subpart D Compliance Testing, August 31, 1987, Memorandum from Kathieen M. Bennett to
Diractors, Re: Restatement of Guidance on Emissions Associated with Soot-Blowing, May 7,
1982; Memorandum from Edward E. Reich to Sandra S, Gardebring, Re: Repregentative
Teating Requirements, November 21, 1950, Memorandum from Edward E. Beich to Leslie
Carcthers, Re: Integration of Boot-Blewing Emissions with Reetine Operating Data for
Existing Facilities, March 12, 1579; Memorandim from Edward E. Reich to Enforcement
Divigion Directors, Re: NBPS Determination — Subpart D, March 6,1979.
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average, The 24 hour rolling average is a much longer averaging time than is
normally specified and is much longer than the testing method required to
determine compliance.

NDEP responded that “[nleither the Clean Air Act nor Nevada,
regulations require the use of {CEMS] for particulate matter.” Pet, Ex. I,
Responses to ACE Comments, p. ACE-53. NDEP also stated, without any
support, that “lolther regulatory agencies have also indicated that PM CEMS
are not advanced enough to provide reliable and accurate data at a
reasonable cost.” Id. NDEP then summarily concluded that it will not
require CEMS, Instead, NDEP stated that the facility will use continuous
opacity monitors (*COMS”), citing to an cut-of-context and irrelevant
discussion on the use of COMS for monitoring hazardous air pellutants at
lime manufacturing plants. See Pet. Ex. I, Responses to ACE Comments, p.
ACE-59, citing 70 Fed. Reg. 7905, 7908 (February 16, 2005}, NDEP's
response is incorrect, conclusory and nonsensical.

First, USEPA’s guidance in implementing the PSD provisions of the
Clean Air Act requires the use of CEMS, where feasible. USEPA Region 9
delegated partial authority to the State of Nevada to implement and enforce
the federal PSD program. See 68 Fed, Reg. 52837 (September 8, 2003). PSD
permits issued pursuant to a delegation agreement are congidered federally-
igsued permits for purposes of Board review. See 40 C.F.R. § 124.41.

Nevada’s PSD Delegation Agreement requires that NDEP follow USEPA
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guidance. See Pet. Ex. P, p. 2 (“NDEP will follow all PSD policy, guidance,
and determinations issued by EPA for impiementing the federal PSD
program...”). USEPA’s guidance is set forth in the NSR Manual.

According to the NSR Manual, “[elmission limits should reflect
operation of the contrel equipment, be short-terin, and, where feasible, the
permit should require a continucus emissions monifor.” NSR Manual, App.
C, pp. e.4 - ¢.5. The hierarchy for gpecifying monitoring to determine
compliance is as follows: (1} continuous direct measurement where feasible,
{2) initial and periodic direct measurement where continuous monitoring is
not feasible; (8) use of indirect monitoring, e.g., surrogate monitoring, where
direct monitoring is not feagible; and (4) equipment and work practice
standards where direct and indirect monitoring are not feasible. NSR

Manual, pp. H.10, 1.3, see Alaska v. US EPA, 298 F.3d 814 (9th Cir., July 30,

2002). Thus, NDEP must require CEMS, where feasible.

NDEP provided no evidence that CEMS is not feasible for Newmont.
NDEP’s allegations that PM CEMS are not advanced encugh to provide
reliable data at a reasonable cost and COMS can serve as “an acceptable
surrogate” are unsupported by the record. NDEP’s only explanation is that
thie USEPA published a Federal Register notice supporting the use of COMS,
instead of CEMS for monitoring compliance with PM emission limits. Peat.
Ex. I, Responses to ACE Comments, p. ACE-52. NDEP’s explanation is

wildly inaccurate,
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The Federal Register notice cited by NDEP is a request for comments
on potentially inadequate monitoring under Title V of the Clean Air Act. Id.;
see Fed. Reg. 7905, 7908 (February 16, 2005). The notice is not a final rule
related to PSD permits, nor is it even guidance for interpreting or applying
PSD moenitoring requirements.

In addition, the discussion included in NDEP’s responses to comments
is taken out of context and irrelevant to the required monitoring for PM in a
PSD permit. Specifically, NDEP stated that EPA “argued...that a properly
calibrated and maintained COMS is sufficient to demonstrate long term PN
control device performance...” Pet. Ex. I, Responses to ACE Comments, p.
ACE-59, However, NDEP omitted that EPA “argued, for this standard, that
a properly calibrated and maintammed COMS is sufficient...” 70 Fed. Reg. at
7908 (emphasis added). “This standard” refers to standards for monitoring
National Emission Standards for Hazardous Air Pollutants (NESHAPs) for
lime manufacturing plants. Specifically, USEPA stated:

For example, in the final NESHAP for lime manufacturing

plants published on January 5, 2004 {68 FR 394), we allowed

use of a continuous opacity monitoring systems (COMS) to serve

ag a surrogate for HAP metals instead of requiring continuous

particulate mass monitoring. ... EPA agreed that COMS cannot

directly measure PM emissions, but argued, for this stendard,

that a properly calibrated and maintained COMS is sufficient to

demonstrate long term PM control device performance, since the

purpose of the monitoring i to demonstrate with reasonable

certainty that the PM centrol device is operating as well as it did

during the PM emission test used to demonstrate compliance.

For this standard, EPA also justified the use of a COMS hecause

PM continuous emission monitoring systems (CEMS) and PM
detectors (hag leak detectors) are significantly more expensive to
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purchase and maintain than a COMS, and because PM CEMS

measure concentration, while the basis of the standard is mags

per unit of feed inpnt.

70 Fed. Reg. at 7908 {emphasis added). NDEP's reliance on this standard is
misplaced in this case.

The particulate matter from lime manufacturing is different from
particulate matter from coal fired power plants. Opacity depends upon the
physical characteristics of the particles - their shape, color, and surface
properties. These parameters are much more uniform for lime
manufacturing than coal-fired boilers. For the latter, particle characteristics
that can affect opacity vary depending upon condition of the low NOx burners
{carbon content)}, soot blowing (large masses of dark particles released into
flue gas}, coal source, and startup and shutdown cperations. A relationship
established between opacity and PM during full load operation, for example,
would not apply during soot blowing or startup. Clearly, the use of COMS as
surrogate monitoring for HAP metals does not support its preference as use
for monitoring PM from a coal-fired power plant.

The NDEP, in this response, ig advocating the use of opacity asa
surrogate or indicator for PM/PM10. However, the final permit does not
implement this recommendation, and, in fact, is silent on the use of opacity
as an indicator for PM/PM10. The following four reasons show that COMS is

not sufficient as a surrogate and that additional PM monitoring is required.
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First, indicator monitoring is conventionally used for “[o]nly those
parameters that exhibit a correlation with source emissions..” NSRE Manual,
p. H.6. The final permit deoes not require that Newmant collect data to
develop a relationship between PM/PM and opacity. Nor does the final
permit require that the relationship, once established, be used to determinate
compliance.

Second, the final permit does not specify acceptable opacity ranges that
assure compliance with the PM/PM10 BACT limit, The NSE Manual notes
that “[w]henever possible, *never to be exceeded” values should be specified
for surrogate compliance parameters.” NSR Manual, p. H.7.

Third, the final permit does not require that follow-up PM/PM10
testing be conducted to confirm an opacity exceedance. USEPA’s Objection to
the Gannon {FL) Title V Permit was based on the failure to require such
follow-up: “...the permit should include a condition requiring a performance
test to be conducted if an emission unit operates outside of the acceptable
range for a specified percentage of normal operating time. The Department
should set the appropriate percentage of the operating time that would sexrve
as trigger for this testing requirement.”#

Fourth, the final permit does not state that a violation of a specific
level of opacity constitutes a violation of the underlying BACT PM/PM 10

limit. The response to comments is not an enforceable document, and,

4118, EPA Region ¢ Objection, Propesed Part 70 Operating Permit, Tampa Electric
Company, F.J. Gaunon Station, Permit No. 0570040-002-AV.
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unless the response is specifically implemented through enforceable permit
conditions, it is a nothing more than a hollow promise.

The EPA has chjected to numerous Title V permits, incorporating PSD
requirements, for failure to address these issues when indicator monitoring
is used to demonstrate compliance. For example, in the Tampa Electric
Company's F.J. Gannon Station case, the EPA objected to the Title V permit,
gtating:

While the permit does include parametric monitoring of emission unit
and control equipment operation in the Q&M plans for these units...
the parametric monitoring scheme that been specified is not adequate.
The parameters to be monitored and the frequency of monitoring have
heen specified in the permit, but the parameters have not been set as
enforceable hmits. In order to make the parametric monitoring
conditions enforceable, a correlation needs to be developed hetween the
control equipment parameter(s} to be monitored and the pollutant
emission levels. The source needs to provide an adequate
demonstration (historical data, performance test, ete.) to support the
approach used. In addition, an acceptable performance range for each
parameter that is to be monitored should be established. The range, or
the procedure used to establish the parametric ranges that are
representative of proper operation of the control equipment, and the
frequency for re-evaluating the range should be specified in the permit.
Also, the permit should include a condition requiring a performance
test to be conducted if an emigsion unit operates outside of the
acceptable range for a specified percentage of normal operating time.
The Department should set the appropriate percentage of the
operating time would serve as trigger for this testing require, 46

Unless exceedances of established aceeptable ranges trigger inspection,
maintenance and prompt reporting, or are identified as a per se violation of
the PM/PM10 level, opacity monitoring provides no extra compliance

monitoring as a violation would not he identified and cured by the facility or

4 7.5, EPA Region 4 Objection, Proposed Part 70 Operating Permit, Tampa Electric
Company, F.J. Gannon Station, Fermit No. 0570040-002-AV.
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discovered and enforced by others. Thus, opacity monitoring using a COMS
does not agsure continuous compliance with the PM/PM10 BACT limit.

Finally, we note that NDEP’s response to Petitioner's comment states
that annual PM/PM10 testing would be required. Pet. Ex. I, Responses to
ACE Comments, p. ACE-59. However, the final permit only requires two
tests over the life of the facility.

Clearly, the standards for monitoring NESHAPs for lime
manufacturing plants are irrelevant in this case. In addition, the final
permit fails to implement NDEP’s recommendation on using cpacity as a
surrogate or indicator for PM/PM10. NDEP provided ne cther evidence that
CEMS iz not appropriate for Newmont.

Petitioner, on the other hand, presented substantial evidence that
CEMS are available and feasible for the filterable fraction of particulate
matter. Pet. Ex. D, ACE Comments, pp. 91-92. We commented that CEMS
have been widely used for many years in both the U.S. and other countries.
Id. In fact, the EPA has promulgated performance standards, PS-11, for PM
CEMS 4 Id. at p. 92

Petitioner also submitted evidence that CEMS have been required to
moenitor PM from coal-fired power plants in several Consent Decrees hetween

the United States and various energy companies, including Wisconsin

4 Performance Specifieation 11 - specifications and Test Procedures for Particulate Matter
Continuous Emission Monitoring Systems at Stationary SBources, Federal Register, January
12, 2004,
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Electrie Power Company,?” Virginia Electric and Power Company,*® and
Tampa Electric Company*® and are currently in use on some of these
facilities. Id. In addition, in the U.S., PM CEME have been installed and
evaluated on liquid hazardous waste burning sources, cement kilns, copper
smelters, a glass furnace, and oil- and coal-fired boilers. Id. In Canada,
many PM CEMs gre in use at pulp and paper mills. Id. In England, PM
CEMS are used at municipal waste combusgtors, power plants, and cement
kilns. Id. In Germany, PM CEMs are required on coal- and oil-fired power
plants larger than 50 MW and gas-fired units larger than 100 MW and on
wasle incinerators. Id. In Denmark, PM CEMS are used at coal-fired power
plants.5® Id. By claiming that PM CEMS is not appropriate for Newmont
without providing any analysis and support, NDEP has failed to respond to
Petitioner’s significant comment, as required by 40 C.F.R. § 124.17(a).

Thus, the Board should remand the permit to NDEP to either require
PM CEMS to determine compliance with the filterable portion of the PM
limit for the PC boiler or to demonstrate why CEMS is not feasible for

Newmont.

T TInited States of America et 2l v. Wisconsin Electric Pewer Comipany, Civil Action No, (3-
C-0371, In the U.3. District Court for the Eastern District of Wisconsin, Amended Consent
Decree Sec. VIO, Bee
htip:/frww_epa.gov/ieompliance/regonrces/decrees/eivilicaa’wepcoamend-od. pdf.

4 United States of Ameriea et al. v. Virginia Electrie Power Company, In the U3, District
Court, Eastern District of Virginia, Consent Decree, Sec. VII, Parag. 85. See:
hitp:/Awwrw.epa.govicompliance/resources/decrees/civilcaafvepeoed pdf

42 [Tnited States of America v. Tampa Electric Comipany, Civil Action No. 99-2524 CIV-T-22F,
In the U.8. District Court, Middle District of Florida, Consent Decree, Sec IV.B, Parag. 32.E.
See: http-dwwrw.epagovicoripliance/re sources/decrees/civilicaaltecoed. pdf.

.5 EPA, Current Enowle f Parti i | Continuoue Emisaion
Monitoring, Report EFA-454/R-00-039, Septamber 2000,
http:/Aerww.epa.govittn/eme/cemprmecemsknowfinalrep. pdf.
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F. Surrogate Monitoring Should Be Required

Indirect, or surrogate, monitoring should be specified when adequate
direct monitoring is not feasible. See NSR Manual, pp. H.6, 1.8 (“Where
continuous, quantitative measurements are infeasible, surrogate parameters
must be expressed in the permit.”) Commonly used surrogates include
carbon menoxide for VOC and sulfur dioxide for the acid gases -- sulfuric acid
mist, and baghouse and scrubber operating parameters for metals associated
with particulate matter. Pet, Ex. D, p. 94. Thus, Petitioner commented that
NDEP should require the use of these surrogates to determine continuous
compliance with the proposed limits em VOCs and sulfuric acid mist.

NDEP curscrily responded “[tlhe permit adequately addresses
compliance requirements.” Pet. Ex. I, Responses to ACE Comments, p. ACE-
60. However, the permt enly requires a single stack test over the life of the
facility to determine compliance with VOCs and sulfuric acid mist limits.
NDEP is obligated to respond substantively by showing that there is a
method of enstiring continues compliance. Since NDEP failed o respond to
Petitioner's significant comment, as required by 40 C.F K. § 124.17(a), the
Board should remand the permit to NDEP.

G. Monitoring Is Not Adequate To Demonstrate Compliance

With BACT And Other Emission Limits For Materials
Handling Operations
NDEP did not require adequate monitoring to demonstrate compliance

with BACT and other emission limits for materials handling operations. Pet.
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Ex. D, pp. 48-50. The final permit sets BACT emission limits in grains per
dry standard cubic feet (*gr/dscf™), pounds per hour (*Ib/hr®), or tons per vear
{*ton/yr”"), but only requires weekly visual observations to determine
compliance, with the exception of haghouse B (venting 52.006 - 82.001) and
haghouse C (venting sources S2.012 — 52.014). Pet. Ex. A, Final Permit, pp.
V-24 to V-38. Petitioner commented that the only monitoring required to
determne compliance with these emission hmits — monitoring the quantity of
material handled, periodic inspections, and qualitative weekly to monthly
visual observations — is not adequate to ensure the limits are enforceable.
Pet. Ex. D, Sec. L.E.2,, pp. 49-50. Petitioner commented that there are three
main reasons why these limits are not enforceable, NDEP did not adequately
respond to any of these reasons.

1. Visual Inspections Are Not Adeguate

The draft and final permit require weekly to monthly visual inspection
as the primary complianee method for all material handling units. Pet. Ex.
A, pp. V-24 to V-38. If visual emissions are visually observed, a Method 9
visible emissions test 1s conducted within 24 hours, Id. Petitioner
commented that this is net adequate to demonstrate continuons compliance
for four reasons.

First, weekly to monthly observations do not inform as to the presence

or absence of vigible emiggions on the days that were not observed.
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Second, the condition only requires “visual ohservations.” The Permit
does not contain any methods for visually observing opacity or any
requirements that the observer be trained or certified to identify visual
exceedances.

Third, the draft permit and NDEP’s review of the permit do not
contain any evidence that visual observations assure that the BACT emission
limits of 0.01 or 0.02 gr/dscf are achieved. Petitioner commented that a
atack test that measures actual emissions must be conducted to determine if
the grain leading is achieved, and monitoring provisions for Systems 5 and 6,
which also have grain loading limits, require Method 5 stack testing to
determine compliance. Pet. Ex. I}, p. 49.

Fourth, allowing a grace period of 24 hours in which to conduct Method
9 testing allows the facility to potentially continuously violate BACT and
other emigsion limits for up to 24 hours. Id. Petitioner commented that the
Permit should be revised to require the observer to be certified in Method 8
and to conduct the Method 9 test immediately upon observing visual
emissions, not up to 24 hours later.

NDEP did not adequately respond to Petitioner's comments. First,
NDEP asserts that for these units “if the control operations were to fail. . .the
opacity of those emissions would dramatically stand ont as something
requiring correction.” Pet. Ex. I, Responses to ACE Comments, p. ACE-32.

However, even if contral operations do not “fail,” control equipment and

1634.055h
76




methods can degrade slowly over time, thus the need for continuous
maintenance, monitormg, and recordkesping. Equipment can cease to mest
vendor specifications. Changes in perscnnel or operating procedures can
affect emissions without dispatching a cloud of dust. A compliance method
that can only identify catastrophic failure is not adeguate to assure that the
BACT limits are met continuously.

Second, opacity depends on the weather and position of the chserver
relative to the plume, At a minimum, visual observations chviously allow
violations at night because one cannot ohserve “visible emissions” when it is
dark out. The record containg no support for the underlying assumption that
a visnal observation at the proposed frequency would reveal anything about
the PM/PM 10 emissions in gr/dscf, Ib/hr or ton/yr. The record also does not
define *visual emissions.”

Third, NDEP asserts that “observations of opacity are generally
accepted as indications of emisgions concerns.” Pet. Ex. I, Responses to ACE
Comments, p. ACE-32. None of the conditions necesgsary to assure that
indicator monitoring is practically enforceable, as set out above, have heen
met for the material handling equipment.

Further, indicator monitoring iz generally only acceptable where direct
monitoring is impractical or in conjunction with test data. N3E Manual, p.
I.3. The record contains no demonstration that direct monitoring is

infeasible. In fact, direct monitering is commonly used to measure emissions
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from silo vents, such as those represented by the fly ash handling silo (Pet.
Ex. A, p. V-28), recycle ash handling silos {Id., p. V-32), lime handling silo
(Id., p. V-34), activated carbon handling silos (Id., p. V-38) and baghouses
(Id., p. V-24, V-26).

Fourth, the subject monitoring conditions require that a Method 9 test
be conducted to confirm any visual observations of opacity and corrective
action taken. The only response to Petitioner’s comment that 24 hours iz not
adegunate is a reassertion that it is because “[a] 24-hour response period has
generally been adequate to ensure controls; however the facility has the duty
to correct any exceedances as soon ag practicable, which may be sooner than
24 hours.” Pet. Ex. I, Responses to ACE Comments, p. ACE-32. However,
BACT does not grant a 24-hour waiver of BACT limits and the obligation to
agsure continuous compliance before a test is conducted.

In sum, NDEP merely restated its proposed monitoring for opacity,
argued that “observations” of opacity suffice as compliance for these systems
and that a 24-hour response period is adequate since the facility has the duty
to correct any exceedances “as soon as practicable.” Pet. Ex. I, Responses to
ACE Comments, p. ACE-32. NDEP's response is clearly inadequate. NDEP
fails to respond regarding lack of continuous monitoring, fails to respond
regarding lack of methods and qualifications for visual observations, fails to
respond regarding lack of assurance that BACT limits are achieved. Finally,

visual observations of opacity are clearly not the same as requiring testing to
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ensure compliance with PM/PM10 limits in gr/dscf, Ibvhr, and ton/yr, which
are set in the permit for materials handling operations. Nor does the
“requirement” that the facility correct exceedances *as soon as practicable”
provide any assurance that the facility will not violate BACT and other
emission limits for up to 24 hours. The Board should remand the permit to
NDEP to either substantively respond to Petitioner’s comments and to ensure
adequate enforceability of emission limits for materials handling operations.

2. One Stack Tesi Is Inadequate

The draft Permit requires a single stack test within 60 to 180 days of
startup for some material handling emission units. Pet. Ex. C, Draft Permit,
pp. V-25, V-27. A single stack test over the 30 plus year life of a facility that
burns 1,085,000 tons per vear of coal is not adequate to assure continuous
compliance. The Permit should be modified to require at least annual stack
tests for all material handling equipment controlled by a fabric filter.

In response, NDEP again stated “[t]he issue of OPTC compliance
methods versus ongoing periodic compliance methods required by the
subsequent Title V OP has been addressed.” Pet. Ex. I, Responses to ACE
Comments, p. ACE-32. Again, NDEP’s response is clear legal erroz.

If the Board permits NDEP to wait until issuance of a Title V permit to
require monitoring for the PSD BACT emission limits, NDEP and/or
Newmont will then argue that the agency is not permitted by law to inchude

any additional monitoring in the Title V permit. As set forth above, the Title
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V permit program is a completely separate program from the PSD program.
Compare 42 U.8.C, §§ 7661-7661f and 42 1T1.5.C. §§ 7470-7479. The purpose
of Title V is to consolidate all air pollution requirements applicable to the
facility from any individunal and separate permits into a comprehensive
permit that details all aspects of a spurce’s air emission activities. See 42
U.S.C. §§ 7661-7661f. Moreover, the USEPA has recently concluded that
Title V of the Clean Air Act does not authorize any new and independent type
of monitoring in permits bevond what is required by existing operating
permit. Pet. Ex. N, 69 Fed. Reg. 3201, 3202 (January 22, 2004). Thus, NDEP
ig clearly misgnided and incorrect.

3. 0XM Guidelines Not Provided

Petitioner commented that the draft Permit requires weekly
inspections of the control equipment, according to the manufacturer’s
operation and maintenance guidelines for all material handling units except
System 08. Pet. Ex. D, p. 50 and Ex. 39. The draft Permit does not
summarize these guidelines and the permitting record is gilent on these
guidelines. The omission of these guidelines precludes public review and
renders this permit requirement unenforceable as a practical matter.

NDEP simply disagreed and again improperly relied on the Title V
permit process to require new moenitoring. NDEP responded that it wonld be
premature to include the manufacturer specifications in the PSD permit and

that such specifications can be *more completely spelled cut in an operating
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permit, once the specific manufacturer is known.” Pet. Ex. T, Regponsges to
ACE Comments, p. 32. NDEP’s reliance on the Title ¥V permit process is clear
legal error.

| Petitioner's submitted a letter written by the USEPA fo Ohio singling
out this very igsue. According to the USEPA, reliance on maintenance
according to “manufacturer’s specification” is an example of a requirement
that is unclear and thus not enforceable. Pet. Ex. D, Ex. 395 (Hodanbosi
11/21/01). The USEPA stated that “[tlhese steps [of manufacturer’s
specification] must be explained in detail in order for such a requirement to
have any meaning.” [d. Thus, the Board must remand the permit to NDEP
to include specific monitoring set forth in manufacturer’s guidelines in the
PSD permit.

In sum, NDEP’s final permit failed to include monitoring to
demonstrate compliance with BACT and other emission limits for materials
handling operations. In addition, NDEP failed either to respond
substantively to Petitioner’s comments that visual inspections are not
adequate or to modify the permif to ensure adequate visual inspections.
Finally, NDEP is legally wrong in its response that adeguate monitoring for
the material handling equipment need not be included in the PSD permit to
agsure compliance with BACT emission iimits. Thus, the Board should

remand the permit to NDEP.

i1 Attachment to Letter from Bharat Mathur, EPA Region 5, to Robert F. Hodanboei, Ohio
EPA, November 21, 2001,
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H. Emission Limits Are Not Practically Enforceable

According to the NSR manual, 2 PSD permit should contain at least
two limits per pollutant — a maximum allowable emission rate per unit time,
e.g., Ib/hr, which reflects application of emission controls at maximum
capacity, and an instantaneous emigsion limit in pounds per million Btus or
parts per million. Pet. Ex. I, p. 95; NSR Manual, pp. B.56, H.5, 1.2, 1.4,
Petitioner commented that emission limits are not practically enforceable
because the permit containg several limits that are expressed only in pounds
per hour and are not accompanied by any averaging times.

1. Limits In Pounds Per Hour Only

Petitioner commented that the draft permit was not practically
enforceable, because it contained several limits that are expressed only in
pounds per hour and are not accompanied by any averaging times, These

are:

»  VOCs emissions from the PC Boiler [Pet. Ex. C, Draft Permit,
Condition V. A.2.a(16)]

¢+ Lead emissions from the PC Beiler [Id., Condition V.A.2.a(17)]
s  Mercury emissions from the PC Boiler |Id., Condition V.A.2.a{18)]

»  Sulfuric acid mist emissions from the PC Boiler [Id., Condition
V.AZ2.a(21)

¢« PM emissions from the combustion turbines [Id., Condition V.B.2.a{2]]

+ PM10 emissions from the combustion turbines [Id., Condition
V.IB.2.a(4))
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« VOC emissions from the combustion turbines [Id., Condition
V.B.2.a{12)]

+  Sulfur and SOz emissions from the combustion turbines [Id.,
Conditions V.B.2.a(5} - {7)]

¢ Sulfurie acid mist emissions from the combustion turbines [Id.,
Condition V.B.2.a(13)]

« PM, PM10, SOz, NOzx, CO, and VOC emissions from the firewater
pump engine [Id., Condition V.0.2]

I response, NDEP stated that “[tlhere is no requirement that
additional permit limits or averaging times be imposed.” Pet. IEx. I,
Responses to ACE Comments, p. ACE-61. NDEP’s response is legally
incorrect.

BACT emmssion limits mmst be met on a continual basis at all levels of
operation and must he enforceable as a practical matter. See US, v,
Louisiana-Pacific Corp., 682 F. gsupp. 1122, Civil Action Ne. 86-A-1880 (D.

Colorade, March 22, 1988); see 40 C.I'.R. § 52.21(b}17), see N5SR Manual, p.

B.56. According to the NSR Manual, ensuring that limits are met on a
continuous basis at all levels of operation requires that the limits be
expressed on an instantaneous basis (e.g., Ib/MMBtu or ppm or percent
reduction} and be enforceable as a practical matter (contain appropriate
averaging times, compliance verification procedures and record-keeping
procedures). NSR Manual, p. B.56. According to the NSR Manual, “lb)lanket

emissiong limits alone (e.g., tongfyr, I¥hr) are virtually impossible to verify or
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enforce, and are therefore not enforceable as a praectical matter.” NSR
Manual, p. c.4.

The NSE Manual also indicates that limits must be written “in such a
manner than an inspector could verify instantly whether the source is or was
complying with the permit condition,” NSR Manual, p. c.4. Further, “it is
best to express the emission limits in two different ways, with one vaiue
serving ag an emigsions cap (e.g., Ib/hr) and the other ensuring continuous
compliance at any operating capacity {e.g., Ibs/MMBtu).” NSR Manual, p.
H.5; see algo NSR Manual, pp. 1.2 (*minimum number of allowable emissions
rates specified is equal to at least two limits per pollutant per emission unit”),
1.4 (“[e]lach emisgions unit should have at least two allowable emissions rates
for each pollutant to be emitted.”) Thus, NDEF's response that there is no
requirement that additional permit limits or averaging times be imposed is
incorrect,

Since a PSD permit must be enforceable as a practical matter,
Petitioner commented that the permit should be revised to additionally

express these limits in Ib/MMBtu or parts per million. See U.8. v. Louigtana-

Pacific Corp., 682 F. supp. 1122, Civil Action No. 86-A-1880 (D. Colorado,
March 22, 1988}, see 40 C.I'.R. § 52.21L(b)X17); see NSR Manual, p. B.56.
Petitioner further commented that averaging times should be added to the
pounds per hour limits, no longer than the length of the stack test that would

be used to determine compliance. NSR Manual, p. H.10 (“[slpecify test
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method {citation) and averaging period by which all compliance
demenstrations (initial and continuous) are to be made.”)

In response, NDEP disagreed. NDEP argued that “[ilt i3 widely
accepted that for those constituents not continuously monitored, their
compliance is demonstrated by the duration of a stack test.” Pet. Ex, I,
Responses to ACE Comments, p. ACE-61. However, there ig no obligatory
length for a stack test. In the absence of an averaging time, for instance, a
stack tester could select a short duration, too short to detect emissions, and
report that emissions were not detected. Particulate matter, for example, is
measured by collecting filterable material on a filter and weighing it on a
scale. If the filter paper is not left in the gas stream long enough, the test
may be too short collect enough particulate matter to measure uging a scale.
Thus, the duration of testing is normally established in the permit and
expressed as an averaging time along with the emission limit itself. See 40
C.F R. Part 60 (test methods).

Interestingly, NDEP's response completely contradicted its response to
Petitioner’s comment that the draft permit’s PM10 limit based on a 24-hour
rolling average mmust be either justified or replaced by a 3-hour average in
order to satisfy BACT. Pet. Ex. I, Responses to ACE Comments, p. ACE-21.
In addition, NDEP provided no support for its opinion, which is a clear basis
for remand to the agency. Finally, even though Petitioner did not comment

that the duration of the stack test was needed, but only an averaging time,
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NDEP stated that it does not need to state the duration of a stack test as a
required averaging period. Pet. Ex. D, Responses to ACE Comments, p. ACE-
61

Thus, NDEP is non-responsive to Petitioner’s comment and relies on a

clear error of law.

2. The PM10 Surrogate Compliance Method Is Not

Enforceable

Petitioner commented that the draft permit’s PM10 surrogate
compliance method is not enforceable. Pet. Ex. D, pp. 97-98. Petitioner
provided a detailed analysis showing that the compliance method is not
enforceable based on four gpecific reasons with specific cites to the draft
permit. In response, NDEP stated that “[t]he permit adequately addresses
compliance requirements” and that COMS will be used for surrogate
compliance for PM/PM10. Pet. Ex. I, Responses to ACE Comments, p. ACE-
§2. NDEP's failure to respond to Petitioner’s comments constitutes grounds
for remand.

Specifically, Petitioner commented that the draft permit appeared to
use a coal feed rate as a surrogate for PM/PM10 emissions from the PC boiler
and a fuel cil feed rate as a surrogate for PM/PM 10 emissions from the
combustion turbines. The draft Permit required the calculation of hourly PM
and PH10 emissions in I/MMBtu from an emission factor ang coal feed rate
for the PC boiler. Pet. Ex. C, Draft Permit, Sec. V.A4.e(5),p. V-9 It

apparently intended a similar caleulation for the combustion turbines,
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including testing to determine the ratio, but no responsive emission limit.
Pet. Ex. C, Draft Permit, Sec. V.B.4.a{12). The emisgsion factor, the ratio of
PM and PM10 to the tons of ceal burned or the pound-mass of No. 2 distillate
fuel burned, is determined in Condition V.A.4.a{14) for the PC boiler and
Condition V.B.4.a(12) for the turbines. The amount of coal that is fired is
continuonsly monitored in Condition V.A.4.b(1) and the amount of oil that is
fired is continuously monitored in Conditicn V.B.4.b(1} and (2). Pet. Ex. C,
Dyaft Permit, p. V-6.

Petitioner commented that NDEP’s review of the permit is silenf on
the basis for this novel approach for determining compliance with PM/PM10
limits. Petitioner then set forth four specific problems with this approach.

First, the draft permit indicated that compliance with the PM and
PM10 emizgion limits is to0 be determined by stack testing. Pet. Ex. C, Draft
Permit, See. V.A.4.a{1) and (2), p. V-4. The calculation of PM/PM10 from an
emission factor was identified as a recordkeeping provision. Pet. Ex. C, Draft
Permit, Sec. V.A4.c, p. V-2. The draft permit did not state that an
exceedance of the caleulated PM or PM10 emission rate, or any particular
coal feed rate, constitutes a vielation of the underlying PM/PM10 limnit. The
same was true for the combustion turbines. The final permit remains largeiy
unchanged. Pet. Ex. A, Sec. V.A4.a(1) and (2), p. V-4 and Sec. V.A4c,p. V-

10,
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Second, there is no evidence that there is a relationship between total
PM or PM10 and coal feed rats for the PC boiler and fuel oil for the
comhbustion turbines and many reasons to suspect there is none, e.g.,
PM/PM1{ emissions are related to the ash content and sulfur content of the
coal, not its feed rate. The ash content and sulfur eentent in the coal 15
highly variabie within and between mines. See Pet. Ex. D, Ex. 42, Table PQ-
1 and Exhibit 34 {coal quality data). The draft permit did not require any
demonstration of a relationship between coal feed rate and fuel oil and
PM/PM10 emissions. The final permit remains unchanged.

Third, even assuming there were a good relationship between coal feed
rate and fuel pil and PM/PM10 emissions, the draft permit contained no
Tequirement to revisit the ratie of PM/PM10 to coal feed rate or fuel oil flow
determined in the two initial stack tests if operating mode, coal source, coal
quality, or fuel oil quality are changed. The final permit remains unchanged.

TFFourth, a stack test is not representative of PM/PMI10 emdgsions
during routine operation because stack tests are staged, planned events that
oceirr following maintenance and tuning to assure the facility passes.
Petitioner commented that a CEMS for filterable PM should be required.
However, the final permit remains unchanged.

In sum, the final permit does not provide any method to assure that
the PM10 BACT limit {(or any other PM limit) is met continuously. Thus, the

PK/PM10Q limits are hollow promises. Moreover, NDEP completely failed to
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regpond to Petitioner’s specific coomnents regarding the unenforceability of
the permit. Thus, the Board should remand the permit to NDEP.

I. Recordkeeping And Reporting Are Inadequate

Petitioner commented that while the draft permit required recording
and reporting of the results of some of the required testing and monitoring,
the draft permit did not require such recordkeeping for all of the required
testing and monitoring. Specifically, Petitioner pointed out that the drafi
permit did net contain any recordkeeping for VOCs, opacity of emissions from
fuel storage, emissions of PM/PM10, S0Os, NOx, CO, and VOCs from the
diesel fire water pump. The draft permit also did not require that the
performance tests for Systems 5 and 6 be submitted to the agency within 60
days of completion, as it does for the PC hoiler and turbines. Pet. Ex. C, pp.
V-24 to V-27. Finally, the draft permit also only requires that recorded
information be submitted tc NDEP once per year, except the resnlts of
performances tests, which must be reported within 60 days of completion for
the PC boiler and turbines. Pet, Ex. C, Draft Permit, See. IV.C, p. IV-1. The
final permit remainsg unchanged. Pet. Ex. A, Sec. IV.C, p. IV-1, Thus, the
emission limits for these pollutants and sources aré not enforceakble.

NDEP summarily responded that the permit requires recordkeeping
and reporting, which is necessary to determine compliance with emission
limits. Pet. Ex. I, Regponses to ACE Comments, p. ACE-63. NDEP’s

response is incongistent with the law.
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BACT emission limits must be met on a continual bhasis at all levels of
operation and must be federally enforceable, which requires practical
enforceability. See 1.8, v. Lonisiana-Pacific Corp., 682 F. supp. 1122, Civil
Action No. 86-A-1880 (D. Colorado, March 22, 1988}, see 40 C.F.R. §
52.21(b)(17); see NSR Manual, p. B.56. The NSR manual requires that a
PS5 permit “provide for adequate reporting and recordkeeping so that the
permitting agency can deterrmine the compliance status of the source.” NSR
Manual, p. B.56. The NSR Manual also recommends that “{c]ontinual and
continuous emissions performance monitoring and recordkeeping (direct
and/or surrogate} should be specified where feasible.” NSR Manual, p. H.10.

Annual reporting is elearly not sufficient to ensure enforceahbility. The
lack of prompt reporting limits the NDEP’s and the public’s ability to
determine when and whether an enforcement action would be appropriate,
Annual reports would allow violations to continue for up to a year hefore they
are corrected. Citizens cannot gain access to records that are only
maintained by the permittee. Therefore, this provision conflicts with the

requirement of the Clean Air Act that allow citizen enforcement.
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CONCLUSION
For these reasons we respectfully request the Board to review and

remand this defective permit.

Respectfully submitted, this _l_ day of June, 2005,
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